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pricty of prevalllng morus in America as we commcnce the last
-quarter of thls century. The professor's views do not, howaver,
appear to be consonant with those of a Sthantlal portion of Lhe
Amcrican public. Exhibit "E" to the Adelson aff1d4v1L. a Tiue

Magazine article of July 30, 1973, reports:

“Piayboy and Penthouse'. B (. alopc account for sn
;stimated.20% of U.S. Qggazina newsstand sales. From
college dormitory to army barracks, they a:é.now a
standard bit of Americana. . .
‘ * h ok
Most importantly, both Hefner [of Playboy] and
Guccione [of Penthouse] are hard-driving, ambitious
men who have accumulated wealth by anticipating the
taste of their.times.“
Another of fhe Adelson eXhﬂ)its, an article in New York
Magazine of November 27, 1972 (Ex. D)'further notes:
"Our old national mass magazines have died or are
alllng, but now_we have new national mass magdzlnes.
Playboy is our new Life, Penthouse is our new_LOOK".
Since its introduction into America in September,
1969, Penthouse has sold in excess of One hundfed fifty six mil-
lion (156,000,000) copies, in every area of the ﬁation. Neithér
its corporate publisher, defendant Penthouse International, Ltd.,
nor its chief ekecutive officer Robert C. Guccionelhaqe ever heen
a party to a proceeding in this country in which the magazine
has been held obscene orvih which either of them has ever been
held to have violétediany obscenity statute. If the plaintiffs
and the professor take a contrary view, the best that may be
said for it is that the‘Constitution'allows them to express such
an opinion. That opinion, however, is no evidence supporting
llablllty in a libel case. '

{b) The professor further asserts that some adverse
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inference should be drawn from Penthouse's publication of a serios
‘of extracts from a book entltled “The Last Testament of Lucky
Luciano”" and from a statement in defendant Gerthfs June 1974
article conce;ning which the prafessor claims to have ﬁnowledge'
superioxr to that set forth hy The New York Times in,an‘article
by Denny Walsh (Blakey Affid. pp. 8~$). MNeither assertion bearls
any relatibhship to the plaintiffs in this case or any‘of the
statements in the La Costa Article. The general thrﬁet of these
criticicsms by the professor iz an effort at raising soﬁe presuamnp-
tion that Penthouse's exercise of its First.nmendment rights is
.somehow-suseect. It suffices to say that such a posture is con-
stitutionally irresponsible, .

Moreover, he asserts that the public questioping of the
validity of some of the contents of the Luciano book first emerged

in The New York Times in December, 1974; but Penthouse had complet|:

publication of itsvextracts_from the book two months'before. Such
revelations cannot, then, have any bearingjupoﬁ the La Costa
Article. : N R -

(c)  The professor next claims,that the reputations of
the authors as lnvestlgatlve reporters dld not make thelr way to
his ivory tower at Ithaca and dlsclalms acqualntance "w;th any-
thing these two gentlemen have ever puhlxshed 1n any qf the more

substantlal newspapers or. maga21nes” {Blakey Affld P. 9).. Our '
research has failed to reveal anythlngAthat_professor@Blakey has
ever published in a substantial newspaper or magazine; but the ;
preser.ce or ebsenca of such publication could net coneeivably
disqualify him from the exercise of his Flrst Amendment rights,
any more than it dlsquallfles defendants. o : 'i _ ";
(d) The professor next Qelivers.himselfbof the eonqlu;¢
sions that the Penthouse Article chaxrges plaintiffs with #inQolve-
ment” in the Watergate coverup,, the failure of the United States -

"National Bank and the Baptist Foundatipn'of America securities

i , O R |
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‘fails to connect plaintiffs_with each such charge.” The profeszor

Totally omitted from the expression of these "expert" opinions

made in the Article and continues: -

) | - Foagan

fraud (affid. 91 4, 5, 6, pp. 10-12). He asserts that the Articl.

omits, however, fo enliéhteh the court through iéentificution of
the language in the Article alleged to constitute such “involve-
ment" in each_instance} to specify the naturc or cxten# of the
claimed involvement in any such 1nstunce or to 1deutlt; the plain
tiff lnvoived (Was it Dalltz, the cOmmunlty AnLenna $ sstem or

the detunct La Costa Management Company or plaintiff PQdelaQ

liowes, Inc., which held a building contractor®.: l;:enggf)
i

is any discussion of the record, the authors’ investig&tions or
of the facts and documents they had before them as preﬁicates for
including these referencés in the Article. In the abs?nce of any
such references by the professor, the expression of hl’ opinion
is merely worthless.
(e) The professor attacks what he divines to be 'the

central thesis of the ILa dbsta Article . . .’ that La Costa is an
organized crime headquarters'" (Affig. P. 12, L. 10-11). He pro-

ceeds by detailing a number of statements he claims which were

“If the allegations are true, none wili regret the
harm. If they'are false, the victims have an obviouslyi
strong claim to judicial protection and redress (p. 13,
1, 19-22).
This admission that plaintiffs' so-called “expert" is unable to
attest to the alleged falsity of any statement in the Artlcle'
totally disqualifies him from expressing any valid opinion on

the issue of malice which itself is a total function first of

the falsity of a defamatory statement and second of the conscioust

ness of its publisher of such falsity. The professor having con-
fessed that he lacks the fundamental information necessary for

the expression of an opinion, his judgment must be disposed of

8,
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1 accordingly,

2 (£) .1he professor then shifts his attack from the

) authors to Penthouse critiéizing articles from The New York Times
4 The Los Angeles Tines and three law euforcehent reports which

) were anong the many documenls reviewed by Penthouse's ocutsicde

6 counsel, ;Hc first asserts that a New York imes article identity-
7 ing La Costa as"developed by organized crime figures", andAa Los
8| Angeles Times article describing La Costa as "the weét.Coast

9 watering hold for all sorts of hoods.and gangsters" were elabor-—-
10 ated upon by the authors wﬁo used them to falsely picture such
11 ||° plaintiffs as Adelson “as purported leaders of organized crime", ‘
12 and cites this as an example of implication by association” !

13 (Blakey affid. p. 18, l. 12-14). He omits to mention that
14| Adelson himself reached .precisely that caonclusion from reading

15 the New York Times piece {Tr. 441).

16 Further, he ignores the virtual avalanche of recorded
17 references to the responsible authorities which firmly establishe:
8 plaintiffs' connection with organized crime (See, for example,

- Y

19 Bergman Moving affid. pp. 15-29).

20 The professor further assexrts that the authors éscaQ
21 lated these sources into charging plaintiffs with responsibi}ity
22 for such misdeeds as the Watergate coverup (Blakey affid. p. 23,
23 1. 2-3), an aséertion made solely on the authority of his own

24 assertion withéut reference to any laﬁguage in the Article claimegl
25 to support it, and, more importantly, without dealing wi;h the
26 ample documentation in the record of the absolute truth of the
27 Article's Watergate recitals and the propriety of including fhem
28 in the piece (See Bergman Reply affid. pp. 20-25). A
29 (9) Thé professor thén complains thgt Penthouse did
30 not cohvene a panel of expérts ﬁo;authenticate the Article as

31 Life Magaziné had done in the Cerrito case, 302 ?.~Supp. 1071,

52 as though the omission to do so was evidence of a substantial
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departurc from minimal standards of reporting (Blokey affid. p. 1

1. 18-32). He omits to reveal, however, that the Coucl in Corrit

v. Time, 1nc., 302 F. Supp.. 1071 (¥.D. Cal. 1969), aff'd 449 F.2d
306 (9th cir. 1971), specifically noted that such n_ﬁénel "wgnt
beyond the normal editorial révieu" (1d.at p. 1074); |

‘ (h) tlhie professor complains thag three law enforcceuent
reports wer? not authenticated (Blakcy affid. p. 18, 1. 21). e
omits to note that author Berémah confirmed the authcnti?ity or
the Corporations Commission_ﬁ?port (BEx. 45B) by invarviéwing its
author (Tr. 640). | ’ .

As to the FBI report (Ex. 4A), he states that "It is
possible that it originated with [an] official agenc[y]" and "It
is written in the style of and méy ﬁell be éﬁ %htérﬁél memorandun
prepared by a gureau agent" (Blakey affid. pp;'léléo). Presumab)
then, even if‘Penthouse and the aﬁthdfs had-checked‘with.organizc
crime "expert”" Blakey, he could not have told them the documents

did not issue from the FBI as author Bergman was told and belicw

(Tr. Vol., iV, p- 578) as he test}fied. As evidence of "malice"
his cavil is useless. s |

In addition, he asserts ghéé the FBI report's diﬁfcgcnt
tion between La Cosa Nostra an& piaintiffs whomit styles as the
“Jewish crowd”, is evidence that they have no affiljation with tl
underworld. (Blakey affid. p. 21, 1. 2-14). Highly credible
authority, such as Nicholas Gaée, deséribgd by Blakey as "one of
our nation's seridus investigative reporters" (affid. p. 8, 1. 8
cites the Cleveland Syndicate and bﬁlitz as a "fecognized" under

world figure (The yafia is Not an_Eqpa{ Opportunity Employer, p.

65). _ _
Former FBI agent Richard F. Gliebe, head of the Organi

Crime Division of the Illinois Bureau of Investigation confirms

accommodation in the underworld of its Jewish and Italian branch

describing Dalitz as "an organized crime figure" (Ex. 4R, pp. 181

10.
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The CIT report céucurs (Ex. 131, p- 15), while Lonany
of Doubt, referring to Dalitz and Lanushy, statcd:-
"Although both men are chish;itha Ituliaﬁ pranch
of the Mafia family cousiders both Dalit=z aud Lansky to
Qe the ‘royalty’ of the orgamized underworld and troats
them with great respect.®
7. In short, the record itself provides thé moat Conti
pelling demonstration of why the Blakey affidavit provides no com-

petent proof whatever, and must bo disregurded.

B. THE ABSENCE OF EVIDENCE SUPPORTING CLAIMS BY
THE CORPORATE PLAINTIFFS

8. The sole reference to the clulms of the corporatc
plalntlffs in’ the papers op9031ng this motion is a reference in
their memorandum of law to the abstract propoaltlon that a cor-
poration can be liheled. They do not dispute the °how¢ng of its
mOVLng papers that several of the corpordte entities werq defuncL
at the time the Article was published and thus do not have the -
capacity to maintain an action for libel.

Plaintiffs' affidavits do u;t make so much as a pretense

of demonstrating how any single identified one of their number can

be Sald to have been llbeled by any particular statement in the

of its contents dlsparage them as incompetent in the respective
trades or businesses. Whether reference is had to the CATV Systen,
to land holding entities, to a corporation holding a building con-
tractors license 6r.even to Rancho La Costa, Inc., whose spa is the
subjecf,of highly'complimentary Qbservation.in the Article, plain—.
tiffs have totally failed in iheir burden Ofldemonstrating the
basic proposition that any of these plaintiffs were defamed.

) 9. Moreover, no affidavits are submitted by any of them

containing evidence of the falsity of any'charges against them or

11.

Artlcle nor do they attempt to demonstrate any manner in whlch any '
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