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could only have been e soncwhat flC'lL10u~

gangster in a cops-and-robbe :s'sto:y;
Similarlyi Chicago rewsmen almost always

call usury "the ju ic i} c}ct“ and this term-
inology lets the rcader believe that the acti-
vity has nothing to do w;tﬁ him or the safcty

of his community. The.criminals' terminology -
is also apparcnt.when the word "scaq" is used
to describe bankruptcy fraud. Most of us cﬁn‘
understand the sericusnéss.of the crimes.of- é

usury, bankruptcy £fraud, and bribery, but we

‘have a hard time realizing that it is our

fricends and neighbors, not' "gan sters", who Pl
g gang

ar2, in the long run, the victims of "the

jeice rackei", "the scam Teghket®, or "the D
. ! .
£ix", ’
The other side of this picture is the crucial roig
played by the press in rooting out orgapnizeé crime ard mglntczn—
° - s

ing a public spotlight on the prdblc@, even at tirmes when govern

dormant. The press- has quH n in-

~

rental gct1v1tv is relatively

portant rcsponsibility and, of cours?, a sclfish.intczést in pur-
: ? H H *

suing this subject matter. On the o: e harnd, thc subi cct 15 an

attention-grabber; it is also good Lor buelnccs. At thq eann

tirce, it i$.a .social evil, vhich r snon51blc 9ewsmcn cqmgat:as,a‘

) ' . , ; | pio '
matter of duty and respect for theiricraft. Responsiblg, hard-
E ‘ i . ! ! ; |1 1 (R

) ' | . ;
fighting jourralism can be highly svpportive of law epfaorcement
‘ ) i P !
' \ : i i ! 4
efforts; it is frequently deserving of our Qfatitudc. ’lrrerpon~.
‘ ] 5 !

sible, unprofecssional scusationaliza lS not respon sxblctjou;nnlldu,

it scrves no signif canl. puo;lc purpase; and it i

S many ?ti:m;s i
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actuall? counter-productive. Such careless scnsaticnaljsm

A

deservcﬁ no one's tha n}s, und lt is POt usually entltled to the

Constitutioral p'otnctlfn the Sup z,nc Court has CACEuQUd to the

i

press, since it 1s usually not pub; sngd in good Luith, apd it is

usually published with a "“ecAlcss c1s*ccard" Lor truth,
The task before this Court is, in short, to ceternine

; o . HERRRIARR

. : . : P

whether the Penthousc article was the product of rcs;qagible_

journalisn and hence constltn all ly protecte

aTH
’-n.

; o wheth

was cheap sensationalism, the nind o %reckisss” publicgtiqn
: e E 45, i

Jew York Tipes explicitly »“:lL*La from its protective mantle
| ;
' |
ading of the article,

o
¢

of privilege. My'own view, based on ry
the rotion papers, and my acguaintance with the vast popular angé
% " |

.scrious literature of orcanized crime, is that the La Costza
- < 1

article published by Pcn thouse is apparently a prime example of

.the counterprcductive sensationalism sericus specialists abhor.

It may be that the defendants can demecnsirate that their sup-

porting evidence was stronger -than it presently appears. It may

be that they can ultimately establish & defense of fruth, even
though they cannot esta blisb that they originally acted in .a
fashion consistent with responsible jourraliszm. On the basis

of the present motion papers, however, it is clear to me that

their good faith is seriously in quzstion and that their conduct

appaaxs reckless 1n the extremc. Consequently, the action should

proverly go to trial.

My conclusion is based on the following consideratigns::

(1) The publication involved in this suit, Pontiiuse,

is not known or reccounized for iis investigatiwvg
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for iits scensationalist and rather salgcious attention to scx.

This does nol necesusarily disqualify the ngaé’nh £ rom doing

. - B T hasnoeen L BT S
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serious work, but the fact is that 1 3 p1¢or vanL;us ;ﬂto th

.o 1 i
5 ‘2 field of organizcd cfimc bavc tendcq to establish its ?nrclia—
S| bility and tq.raise serious déubt of.itsigoéd faith gehgmll:},~
: 41 but partécularly in this_area} 1£s3most extensiﬁg ;nd;hiﬁhly

b publicized series on organ;zeq crlme was & series cntiﬁled "”h

6 Last Testament of Lucky Luciano".: Ehat seriés was rccggnizcd by.
. : i1 . ‘
. Z most of us in the field to be a hpgg,,qag_;ﬁ was s$o exposed by
| é the liew York Times in December 19§;2 in an érékéle by-Nicholas

\ { =R

P E g . . o . . L -
10 Gage, one of our nation's serions investigative rgporters. The.
: i Pos { i ¢

i1 series was advertised as having chﬂ written from tapes and notes.

: . i i b
12 of conversatlons with Luciano hlﬂSC-»: but when its fa¢ts,we:e

T 18 challenged-it developed that the aqth@r, Rlchard hamx , cou1a ncu

% 4 U
1 produce the notes and acmittead that there ¥ “gre never ayi hapes,
3B | y |
blaming Penthouse for the false rep -ws»nuaﬁlon.- Soon g;ta:wars,
36 R —— : S i
'} SR T ; : 17 Penthouse published an'article entitlcd “Richard ¥. Nigon and
i is Organized Crime" tnat came, to my ; eption in conﬁhcblpn with its
| i ‘ o ‘ ' S L
! : f ; repetition of a statement to the eu-cct Lrgt Teanster influsnce
ool ] g Fep , j
i . i
» N 5 - ]
e 20| had succeeded in corruptly kxilling a Justice Departpen } Jivetan
21 in a Teamsters Union investigation{ I am,personally fgmiliar
- 22 -
e with the backgrouné of this matter and of thc origin ; the
|
’ %! . . . ’ -
£ | allegation in a New Yoxk Times article’ bv Benny | alqh I Knew -
4 o i’ . - ;
: of my own knowledge that the allegation was false. Inﬁccd, the
1 . .| whole articlc was little worc than an uncritical repetition
| 25 ’ : ' _ @
% f27 of cvery sort of conceivable allegat lon. By the time pf its
LT | " " og|l republication by Penthousc, there was cextainly enough| inferma-
“f | - 29l tion publicly available to alert the responsible press to the
% S0 probable invalidity of the charge. Thos& charged with impro-
faay :% - S1 ‘pricfy had publicly denied it and haé found support in the press.
’ go-l ! _ : i .
[ L e Jack Melson and Bill Hazlett in the May 31, 1973 Los Anceles
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‘1 Times duly revorted the controversy, Attached hercto gs Appendix
2|l A is public testimeny of one of the. participants under oath
o setting out the true story before +he Naticnal-Wiretap Commisg-
' 4 , b 1o g s s : .
. syon, ol which I am a rerber. XNevertheless, the Penthousc.
| 5 .‘ ; 5. u . i f s s s ; i
g ‘ article picked it up and recirculated it, raising the same.
f ; l? question of irresponsibility the "Luciano” series had posed.
B 8 (2) The authors of the La Costa article, Jeff Gerth
:E::::> g and Lowell Bergman, have developed no rupu;atlon in,ﬁhg field
‘ 30 | of organized crime reporting. I am thorcughly acguainted with -
| :
I . . s . .
| i1 the literature, make it a practice to kecy curxrent, and I am not
! . by 3 .
. _}ﬁ 12 a¢quainted with ;nyth-ng these two gentlemen have ever published
::::::>- _ in any of the ma e substantial newspapers or magaZLnes. Prior
R 14 - L
B : . to the La Costa article iessrs. Gerth and Bercman had pL lished
e : i5 '
H 16 pieces in Ramparts, Sundance and Penthouse mac gazinge on g single
Ll ] . : i : T { .
8 | . o G L
§j 17 || - theme: the alleged connection between former President MNixon |
L | '18 and organized crirpe. Tho three Nixon artlclcs apg;ar t@fbg sgb~,
. - 19| stantially the same article, rewritten and : LubliShbd three |
b @ i H i H
‘20 . : : 1 ; . AR
) o separate times. Thcy ‘do nrot appc r to be 1n"eatlg»Lch{piQCcs, 3
1 : 21 | | - ' : ek
s . "I but a rewrite of prev10usl" DUDJls led. material. They do rot
2 : - (N ek I T
g 4t P establish Gerth and Bcrgman as ser;ous lnvestloatlvg ;g??:t r8, buk
| N : ‘ = i
as irdividuals who are ehplo ting a currcnt‘j popu;ar them@
TR . o35 without original rescarch or indeced ;erlous tnouth. l/do not
Y s § i . ¥ ; :
\“; a ' 96 || know pcrsonally either Mr. Gerth or Mr. Beragwan, and itimay‘bc
27| that they are capable and princivled men. 2t this stng?‘(abdiat
: . N i ‘ .‘ n
28 || the stage when Penthouce accepted thpir La Costa article and |
AR | 29 published it) it does not appear bhaL either of Lhun had ¢$tabr
. o i 80 i 1 3
© 7 77l lished the cre dlhlllty that \ou1d justify a publisher 13 pri inting
e ' _ a1 : L . I .. I
b e ! ‘i serious charges on their assertion alone. This is part*cularly
. ‘ ::‘: e)?‘ I. . ) ¢ .
! - fl true in view of Penthouse's still-fresh experience thh a Jgph
i H ——— e
: I = | ! |
| E ; . |
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more ecstaklished writexr, Richard ilammer, ln connectlon len the

“Luciano" serices, which should cbgtainly have put thCECd;tors on

.

their guard. Penthouse had good rcason to be wary in publishing:

these scrious charges by two young unknowns.

(3) The La Costa article itself contains ipternal
. : 5 !

a0

indicia which challenge the assumpktion that it was published in
good faith and not with a reckless disregard of its fglqenCSQ.
The loaded vocabulary employved by the w:iters, tne class;r

vocabulary of the sensationalist style, is sufficieat,to‘raise
doubt of the writers' serious intent, but the article has more

serious flaws. - ' : I B

(4) The Pen thouce.articlé spogests a La Costa inVoive~_
@ent in the "Watergate" cover-up affair, but it presents abso-
lutely no evidence of it. The éharae &ppsars tc be base; com-
pletely on the fact that Jcohn Dean and éthér menbexs of #he
President's staff, while siill in Ozflce,-stayed ét La Costa

during the "Watergate" period, while w iziting President ﬁl won -

at his nearby San Clemenite home. The articl
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any way that the La Costa rmaragement took part in any of the .
activities of the Nixon stafif or were Qrivy to or remotely re

of ther. I am nct familiar with any evidence that has appeared . ..

anywhere that suggests an involvcmenu of La Coste and its

principals in the "Watergatc" cover-up or even that the "{ater-

v with the issue of o g,p-f

gate" cover-up was connected in any wa

ized crime. The Panthousc article does not prescnt any such
LA LA L i «

evidence. It would appecar that the "Ratergate® pasﬂﬂccs in the

La Costa articgle are necre vestiges of Serth's three nriog "\‘"on

articles, employcd to flesh out Lie La Costa picce. Ehcrc is

obvioﬁsly no legic in the suggestion that a hotel or zts nanﬂruwcr
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