6
R BY NIXON

——NOV 39 1976

,.U'*r " Speclal to The New York Times ) i
WASHINGTON, Nov, 20—The Supreme
Coﬁ“rt agreed today to hear former Presi-
dent Richard M. Nixon’s challenge to the
1974 statute that gave the Government
control over his Presidential papers and
tape recordings. | :

Mr. Nixon lost the first round of his
challenge last January, when a three-
judge Federal court here unanimously up- |
held the statute as constitutional. i

The lower court reasoned in part, that
Congress, in passing the law, had “an
adequate basis for concluding that Mr.
Nixon might not be a wholly reliable cus-
todian of the materials.”

The Court also moved today in two
key areas, capital punishment and abor-
y ing actions:’
¢-Wwhether a tat
- penalty. manda

5

urt i‘ﬁ’ling that ]
& ‘law requiring |
first-trimiester” abortions to. be performed
in a licensed health facility.

In the Ni}fqn case, the Ford Adminis-
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tration had asked the Court ‘through the

Justice Department to deny Mr. Nixon a
hearing and simply to affirm the lower
court’s decision. '

The Court’g action, announced without
comment, sets the stage for a landmark
ruling on the rights of Presidents and
former Presidents,

More specifically, it also gives the Jus-
tices an ‘opportunity to elaborate on the
scope of the Presidential “privilege”
against forced disclosure of confidential
White House communications. That was
the subject of the Court’s historic ruling
in 1974 ordering Mr. Nixon to give vari-
ous.tape recordings to the Watergate spe-
cial prosecutor for use in the Watergate
cover-up trial,

In the Nixon tapes case, the Court
found that the privilege could sometimes
be overridden by other interests, such as
the need for materials in a criminal prose-
gution. But its" decision established for
he first time ‘that there were constitu-
tional “underpinnings” for at least quali-
fied privilege.

‘The Court’s action today further delays
processing of the materials. The lower
court, when it upheld the statute in Janu-
ary, barred almost all processing and dis-
closure pendirig appeal.

Mr, Nixon began his attack on the stat-
ute on Dec, 20, 1974, the day after Presi-
dent Ford sighed it. The former President

- challenged it as unconstitutional on g
¢ Variety of -grounds.

Separation of Powers

.He contended that it violated the prin-
ciple of separation of powers, infringed
on the Presidential privilege against
forced disclosure of confidential Presiden-
tial communications, violated his right to
privacy, denied him equal protection of
the laws b
other Presidents and infringed on his
First Amendment rights of free speech

and freedom of association.

y treating him differently from |

The lower. court disposed of each chal-
lenge. It gave some credence to Mr.
Nixon’s privacy claims, saying that he
had a reasonable expectation of privacy,
and that the law did pose a “not insignifi-
cant” invasion of his privacy. But the
court also found that the law served na-
tional interests of “overriding impor-
tance.” .

Regarding Mr. Nixon’s claim of privi-
lege, the lower court made several points:
It said that it was not sure that a formet’
President could claim the privilege; that
the law would in any event lead to only
a4 minimal intrusion on confidentiality;
!that Congress might “rationally” have|
concluded that Mr. Nixon might not be}
a “wholly reliable” custodian. i

In his appeal to the Supreme Court,
Mr. Nixon reiterated most of his original
complaints. - E .

He contended that in “seizing and au-
thorizing review and potential disclo-
sure” of the materials of the Nixon Ad-|
ministration, “Congress has launched an
unprecedented invasion of the autonomy
of the executive branch.” .

“Would the Constitution permit the
Congress to enact & ’Judicial Materials
Preservation Act’ that would subject to
‘complete possession and control’ of the
Government every memorandum. and
document kept by Federal judges, includ-
ing the Justices of this Court?” he asked.

The former President said that it would|.
be possible, if Congress acted “carefully
and within narrow limits, to - implement
overriding constitutional interests,” for
the legislature to compel disclosure of
some specific information from the execu-
tive branch,

“But,” he charged, “in this case, Con-
gress employed not a delicate scalpel, but
a cleaver.” ’

On the privacy issue, Mr. Nixon faulted
the lower court for stressing that the
screening would be carried out by}
“professional and discreet” ‘,,Go"vemmetét
archivists. | 4 HEe .




