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T
hP

 C
ourt on P

olitics 
A

B
R

O
A

D
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T
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O
M
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Ily
;A

nthony L
ew

is 

'E
v
er 'sin

ce th
e p

assag
e o

f th
e 1

9
7
4
 

C
am

p
aig

n
 refo

rm
 law

, critics o
f th

e 
co

m
p
lex

 act h
av

e lo
o
k
ed

 to
 th

e S
u
-

p
rem

e . C
O

u
rt to

 cu
re w

h
at th

ey
 re-

g
ard

ed
:  as: its d

efects. T
h
ere alw

ay
s 

seem
ed

 a .certain
 iro

n
y
 in

 th
at: p

o
liti-

cians and political com
m

entators giv-
in

g
 P

p
 • o

n
. th

e p
o
litical p

ro
cess an

d
 

seek
in

g
 salv

atio
n
 fro

m
 ju

d
g
es o

n
 a 

highly political m
atter. 

N
oW

 the C
ourt has spoken, holding 

S
eV

eral, p
arts o

f th
e refo

rm
 act u

n
-

co
n
stitu

tio
n
al. P

o
litical critics o

f th
e 

statute: have naturally applauded, B
ut 

1110s-et C
oncerned w

ith the• judicial pro-
cess m

ay w
ell feel:differently. A

s con-
stitu

tio
n
al late, th

e C
o
u
rt's o

p
in

io
n
 is 

unconvincing. It has an arbitrary tone 
rem

iniscent of the bad old
,.days ucfore 

:/.9a1, -w
hen judges used to strike dow

n 
e
c
o
n
o
m

ic
 're

fo
rm

s o
n
 th

e
o
re

tic
a
l 

R
 grounds. rem

ote from
 reality. 

O
n
e d

iS
allo

w
ed

 p
ro

v
isio

n
 o

f th
e 

caniP
aign law

, for'exam
ple, put lim

its 
on a C

andidate's U
se of his ow

n or his 
iinm

ediate 4am
ily's m

oney, a $50,000 
ceiling in

-the case of P
residential can-

, d
id

ates. T
h
e• ju

stices fo
u
n
d
 th

is a v
i-

olation of the F
irst A

m
endm

ent. 
T

he C
ourt- reasoned that the use of 

m
oney 	

cam
p
aig

n
 w

as a fo
rm

 o
f 

eitp
ressio

h
, p

ro
tected

 ag
ain

st ab
rid

g
-

m
ent by the F

irst A
m

endm
ent's guar-

antee of, freedom
 of speech. T

he only 
ju

ttificatio
n
 fo

r lim
itin

g
 ex

p
en

d
itu

re 
O

n
, o

n
eself, it said

, w
as th

e h
o
p
e o

f 

eq
u
alizin

g
 can

d
id

ates' fin
an

cial re-
so

u
rces, w

h
ich

 w
as an

 "an
cillary

" 
n

o
tio

n
 an

d
 m

ig
h

t n
o

t w
o

rk
 an

y
w

ay
. 

It co
n
clu

d
ed

 th
at "th

e F
irst A

m
en

d
-

m
en

t sim
p
ly

 can
n
o
t to

lerate restric-
tions upon the freedom

 of a candidate 
to

 sp
eak

 w
ith

o
u
t leg

islativ
e lim

it o
n
 

b
eh

alf o
f h

is o
w

n
 can

d
id

acy
." 

In
 o

th
er w

o
rd

s, th
e A

m
erican

 sy
s-

tem
 is absolutely pow

erless to prevent 
a R

o
ck

efeller fro
m

 sp
en

d
in

g
 $

4
 m

il-
lion in fam

ily m
oney to elect him

self 
g

o
v

ern
o

r—
o

r to
 p

rev
en

t so
m

e fu
tu

re 
billionaire from

 spending $100 m
illion. 

T
here can be no lim

its w
hatever. 

D
o
es th

at m
ak

e an
y
 sen

se? D
o
es it 

m
ake any constitutional sense? I think 

th
e A

m
erican

 C
o
n
stitu

tio
n
 is n

o
t so

 
sim

ple-m
inded. It does not require us 

to live in a never-never land w
here w

e 
k
n

o
w

 n
o
th

in
g

 ab
o
u

t th
e p

o
w

er o
f 

m
oney in politics. F

or of course m
oney 

is a lot m
ore than "speech." W

e know
 

that m
oney talks; but that is the prob-

lem
, n

o
t th

e an
sw

er. 

O
r consider w

hat the C
ourt did w

ith 
tw

o
 p

arallel p
ro

v
isio

n
s o

f th
e act: It 

held unconstitutional over-all lim
its on 

cam
paign spending, for exam

ple $20 
m

illio
n

 fo
r P

resid
en

tial can
d

id
ates. 

B
u
t it ap

p
ro

v
ed

 ceilin
g
s o

n
 co

n
trib

u
-

tions to candidates, for exam
ple $1,000 

b
y

 an
 in

d
iv

id
u

al to
 an

y
o

n
e seek

in
g

 
F

ederal office. 

T
h
e q

u
estio

n
 is n

o
t w

h
eth

er th
o
se 

tw
o

 p
ro

v
isio

n
s are w

ise o
r u

n
w

ise—
th

at is n
o
t th

e C
o
u
rt's b

u
sin

ess. T
h
e 

question is w
hether the C

ourt has laid 
dow

n an understandable principle for 
distinguishing the constitutionality of  

o
n
e fro

m
 an

o
th

er, o
f sp

en
d
in

g
 fro

m
 

contributions. P
rinciple is th

e C
o

u
rt's 

business. 
"T

he act's expenditure ceilings," the 
opinion said, "im

pose direct and sub-
stan

tial restrain
ts o

n
 th

e q
u

an
tity

 o
f 

p
o

litical sp
eech

." It said
 th

e aim
 o

f 
these ceilings, to reduce "the allegedly' 
sk

y
ro

ck
etin

g
 co

sts o
f p

o
litical cam

-
paigns," w

as not a sufficiently strong 
governm

ental interest to justify restric-
tio

n
. In

 o
u

r free so
ciety

, th
e o

p
in

io
n

 
said

, "it is n
o
t th

e g
o
v
ern

m
en

t b
u
t 

th
e p

eo
p
le...w

h
o
 m

u
st retain

 co
n
tro

i 
o
v
e
r th

e
 q

u
a
n
tity

" o
f d

e
b
a
te

 in
 a

 
cam

paign. 
B

u
t a lim

it o
n
 co

n
trib

u
tio

n
s, th

e 
C

o
u
rt fo

u
n
d
, w

as a less "d
irect an

d
 

su
b
stan

tial" restrain
t o

n
 ex

p
ressio

n
. 

"A
 co

n
trib

u
tio

n
 serv

es as a g
en

eral 
ex

p
ressio

n
 o

f su
p
p
o
rt fo

r th
e can

d
i-

d
ate, b

u
t d

o
es n

o
t co

m
m

u
n
icate th

e 
u
n
d
erly

in
g
 b

asis fo
r th

e su
p
p
o
rt. T

h
e 

quantity of com
m

unication by the con-
tributor does not increase perceptibly 
w

ith
 th

e size o
f h

is co
n

trib
u

tio
n

. . . ." 
C

an the political experts w
ho praised 

th
e C

o
u

rt really
 fin

d
 th

at reaso
n

in
g

 
p
ersu

asiv
e? D

o
 th

ey
 ag

ree th
at b

ig
 

political contributors send no m
essage 

w
ith their m

oney? D
o they understand 

the difference—
the constitutional dif-

ference—
betw

een cam
paign contribu-

tions and spending as "speech"? 

A
g

ain
, th

e C
o

u
rt fo

u
n

d
 "n

o
 ev

i-
dence" in the record that low

 ceilings 
o
n
 co

n
trib

u
tio

n
s h

u
rt p

o
litical ch

al-
len

g
ers. "C

h
allen

g
ers can

 an
d
 o

ften
 

d
o
 d

efeat in
cu

m
b
en

ts," th
e o

p
in

io
n
 

said
. It ad

d
ed

 th
at th

ey
 are u

su
ally

 
"w

ell k
n
o
w

n
 an

d
 in

flu
en

tial in
 th

e 
com

m
unity." C

an such brom
ides sat-

isfy E
ugene M

cC
arthy, one of the act's 

critics, w
ho relied on big contributions 

to
 start h

is 1
9

6
8

 ch
allen

g
e to

 P
resi-

dent Johnson? 
In

 g
en

eral su
p

p
o

rt o
f its reaso

n
in

g
 

the C
ourt quoted a statem

ent m
ade in 

1927 by the revered Justice B
randeis, 

"public discussion is a political duty." 
Y

es, B
randeis believed in free speech. 

B
u
t h

e also
 sp

en
t a lifetim

e fig
h
tin

g
 

concentrated pow
er. H

e w
arned against 

"the m
isuse of w

ealth." 
F

o
r a p

articu
lar reaso

n
, B

ran
d
eis 

could never have been w
ith the m

ajor-
ity of the C

ourt last w
eek. H

e thought 
the justices should restrain them

selves 
in the use of their great constitutional 
pow

er, especially avoiding prem
ature 

and speculative decisions, w
aiting for 

experience. In its haste to deliver w
hat 

w
as alm

o
st an

 ad
v
iso

ry
 o

p
in

io
n
 o

n
 a 

largely untested law
 the 1976 S

uprem
e 

C
o
u
rt fo

rg
o
t th

e restrain
t th

at p
ro

-
tects its ro

le in
 o

u
r sy

stem
. 

'W
e know

 that m
oney talks; but that 

is the problem, not the answ
er.' 


