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Ford May Press 
3d Silbert Vote 

By Richard M. Cohen 
Washington Post Staff Writer 

President Ford will probably ask the Sen-
ate for the third time to confirm the ap-
pointment of Earl J. Silbert as Washing-
ton's U.S. attorney despite continued—but-
apparently scattered—Senate opposition to 
the way he handled the original Watergate 
investigation, sources said yesterday. 

Silbert can continue to serve as U.S. At-
torney until confirmed by the Senate or 
until the President withdraws the nomina-
tion and appoints someone else. 

Senate Judiciary Committee aides said 
there was indication recently that some 

senators, including Chairman James East-
land (D-Miss.), were tiring of the contro- 
versy and pressing for a vote. In that case, 
Committee sources said, the likelihood was 
that Silbert would be confirmed. 

Opposition has been led by Sen. John 
Tunney (D-Calif.), who admitted as much 
last April, according to his aides. But the 
aides said that situation may have changed 
with the release of more information, and 
they were reluctant to predict which way 
the vote would go. 

Most committee members have not de-
clared themselves one way or another on 
the nomination. 

The Silbert nomination, which has been 
before the Judiciary Committee for more 
than 18 months, was returned to the White 
House last week when Congress broke for 
its summer recess. White House sources 
said yesterday that the nomination was be-
ing studied but that it was likely Mr. Ford 
would resubmit it to the Senate in Septem-
ber. 

Last week, Mr. Ford voiced support of 
Silbert during an Air Force One press con- 
ference over Europe. When told by report-
ers that Silbert's nomination has once again 
been returned to the White House, Ford 
said he was not aware of that action, but 
added: 

"I reiterated the nomination of Mr. Sil-
bert and as far as I know, there is no 
reason to 'change." White House spokes-
men said a statement concerning Silbert's 
nomination would 'probably be released 
before Mr. Ford leaves Sunday for a vaca-
tion in Vail, Colo. 

Sources on the Judiciary Committee 
said they expected the White House to re- 
submit the nomination. Tunney was travel- 
ing in California and could not be reached 
for comment. An aide said the senator 
would have nothing to say on the matter 
until he returned to Washington next 
month. The aide predicted that Turn:ley 
would continue to oppose the nomination. 

Tunney, picking up where former Ju-
diciary ' Committee chairman Sam Ervin. 
(D-N.C.) left off, has questioned Silbert's 
handling of the original Watergate inves-
tigation, charging he was less than vigor-
ous in pursuing leads and in grasping that 
the scandal would eventually lead to high 
Nixon administration officials. 

Tunney has postponed attempts to bring 
the matter to a Judiciary Committee vote 
and exercised his perogative at the com-
mittee's last executive session, for instance, 
that the vote be postponed one week. The 
delay was enough to force the matter into 
the recess period when all nominations are 
routinely returned to the White House un-
less the Senate's rules are waived. Tenney 
asked that the rule not be waived in Sil-
bert's case and Majority Leader Mike Mans-
field (D-Mont.) complied. 

The protracted battle between Tunney 
and Silbert has led to 10 separate days of 
hearings, the first of which was held in 
April, 1974. Silbert's nomination was first 
postponed by Ervin who questioned whether 
it was advisable to take up the matter while 
the impeachment of former President Nixon 
was pending. Since Ervin's retirement, Tun-
ney has led the opposition to the appoint-
ment. 

Silbert was appointed U.S. attorney by 
the judges of the federal court here, In 
addition to their support, his nomination 
has been endorsed by area bar associations, 
two former Watergate special prosecutors 
and a variety of individual lawyers and 
law professors. 

Judiciary Committe sources said Tun-
ney has been effectively lobbied by 
Charles Morgan Jr., director of the Am-
erican Civil Liberties Union's Washington 
office and en outspoken critic of the way 
Silbert handled the Watergate case. Mor-
gan, who testified against Silbert and who 
filed an ACLU motion to have the original 
Watergate defendants retried, sadi that 
both he and Tunney view the Silbert hear-
ings as a vehicle for examining the way 
the Justice Department handled the case. 

In the ACLU motion, which was dis-
missed, Morgan asked that the defendants 
be retried "under a properly drawn in-
dictment which charges all of those re-
sponsible for the Watergate conspiracy, 
regardless of their station in life." 

Morgan's complaint goes to the heart 
of Tunney's opposition to Silbert—that 
'the original investigation was timid, lack-
ing the scope that would have immediately ) 
implicated higher-ups. Silbert has said 
that criticism is based on hindsight and 
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that he had every intention of returning 
the defendants to the grand jury, givint4 
them inmunization and compelling them 
to talk about. who conceived and authr-
ized the burglary. 

1111 ny has asked special Watergate 
prosecutor [lotto; S. Ruth Jr. for a memo-
randum Silbert wrote in September. 1972, 
in which he oullhltA the case to his Tire 
flee Department superiors and said where 
he would proceed after the first. •\l'aler- 

gate trial. Tunney has said he wants to 
see if the memo supports Silbert's state 
mcnts that. he intended to pursue the in 
vestigation. 

Ruth, in a .luly 23 letter to Twine). 
said that members of the Judiciary Com-
mittee would be allowed to see the mown.  
randurn. but would not, be allowed to pub 
hely discuss it or quote from it. 

Tunney also asked for White ljotLat 
transcripts in which Silbert's investigation 
was presurn2.bly discussed in the Oval 
Orrice. both denied that request. 


