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A year after the Watergate scandal
toppled Richard Nixon from the presi-
dency, Congress has begun consider-
ing what it might do to see that it can’t
happen here again. Happily, this time
the approach is more cautious and sen-
sible than that first great flight of
post-Watergate congressional ‘morality,
called the Federal Election Campaign
Act of 1974, ‘

Last week, the Senate Government
Operations Committee started hear-
ings on -a bill embodying the main rec-
ommendations of the Select Commit-
tee on Presidential Campaign Activi-
ties—the Watergate investigating com-
mittee headed by former Sen. Sam Er-
vin (D-N.C.).

The bill contains a number of prow-
sians, but its keystone proposal is to
make permanent the office of special
prosecutor—or, as it calls the post,
public attorney—to carry on the inde-
pendent investigatory work on corrup-
tion in the executive branch pioneered
in the Watergate period by Archibald
Cox, Leon Jaworski and now Henry S
Ruth Jr.

The argument seems so simple and
straightforward: Cox and hig succes-
sors brought out the truth about law-
breaking in the Justice Department
and the White House, because: ‘they
were free from the political pressures
of ordinary presidential appointees.
Therefore, to prevent or expose future
Watergates, preserve the office of spe-
cial prosecutor.

That proposition was so self-evident it
appealed to Sam Ervin and to Sek./Lo-
well P. Weicker Jr. (R-Conn.), the most
morally indignant of the old Water-
gate investigators, and to Samuel
Dash, the law professor who was the
chief counsel of the Ervin committee.

All of therh have testified or will tes-
tify on behalf of the measure. Dash
said failure to create a permanent pub-
lic attorney’s office would “practically
leave the country .in a conditiion
where it is unable to prevent a future
Watergate and create the very .real
risk that an mdebendent special prose-
cutor will not be appointed when he
is most needed.”

Obvious, right? As obvious as it was
'to Congress last year that if Watergate
arose from massive and illegal cam-
paign contributions, as some believe,
the answer was to provide public fi-
nancing and strict spending limits for
future presidential campaigns.

That quick reflex reaction has run
into increasing criticism—as the con-
stitutional and public policy problems
of public finance and spending limits
have emerged in argument and litiga-
tion. But Congress, unfortunately, did
not pause long enough to weigh these
issues before enacting its first bit of
Watergate reform legislation.

This time, because the passions have
had some time to cool, the legislative
response looks more sensible. Funda-
mental questions about the wisdom of
having a permanent special prosecutor
have been raised by Jaworski and

. Ruth, among others. And Sen. Howard

H. Baker Jr. (R-Tenn.), vice chairman
of the original Watergate committee,
has joined with Sen. Charles H. Percy
(R-I11.) in proposing another and per-
haps better way of accomplishing the
same goal. ‘

Instead of éreating a special prosecu-
tor, named by three retired curcuit
court judges and confirmed by the
Senate, as the Ervin committee pro-
posed, Percy and Baker would create a
division of government crimes within
the Justice Department, to be headed
by  an _assistant attorney general
named by the President and confirmed:
by the Senate.

The difference between the two plans
may seem slight, but it is crucial in
terms of constitutional principle and
practical effect.

The independent special prosecutor
would be,accountable to no one during
his five-year term; his exercise of the
vast powers of his office would be sub-
ject to none of the checks and bal-
ances of the constitutional system.:

As Henry Ruth, who is in his final
months as the Watergate special prose-
cutor, testified: “Lack of accountabil-
ity of any public official on a perma-
nent basis carries a potential for abuse.

' of power+that far exceeds any.enforce-
ment gains that might ensue.” -

Percy and Baker, on the other hand,

. by proposing that investigations of

government crime be kept in the Jus-
tice Department, preserve the constitu-

- tional design. Their plan makes the .

President, as chief executive, meet his
assigned duty to “take care that the
laws be faithfully executed.”

At the same time, they provide safe-

- guards for' the independence of the

new assistant attorney general, by re-
quiring that whenever he is overruled,
that fact must be promptly reported to
Congress and his removal to be justi-
fied in writing to Congress.

The debate between these plans
shows that Congress is weighing its re-
sponsibilities carefully—more .care-
fully than it did on campaign finance
reform—as it continues the necessary
work of preventing future Watergates
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