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T
he Pow

er to Prosecute—
A

nd Its A
buse 

T
h
e pow

er to prosecute, w
hich above 

all other governm
ent processes should 

be free of pO
litics, has been abused by 

%
a succession of attorneys general. 
T

he disturbing habit of putting polit-
ical expediency ahead of legal im

par-
tiality

, m
o
reo

v
er, h

as b
eco

m
e m

o
re 

pronounced in the past 35 years. 
T

h
ese are th

e fin
d
in

g
s o

f a H
o
u
se 

Judiciary C
om

m
ittee study, w

hich has 
traced

 th
e h

isto
ry

 o
f th

e Ju
stice D

e- 
. p

artm
en

t b
ack

 to
_ th

e b
eg

in
n
in

g
. In

-
, deed, the findings are so em

barrassing 
`::th

at th
e stu

d
y
 h

as n
o
w

 b
een

 su
p
-

pressed. 
H

ow
ever, w

e have obtained a boot-
-, leg

 co
p
y
, w

h
ich

 w
as alread

y
 in

 p
ag

e 
proofs before Judiciary C

hairm
an p

 e-
ter R

o
d
in

o
 {D

-N
.J.) o

rd
ered

 it w
ith

-
A

 spokesm
an for R

odino:said the 
stu

d
y
 w

as "o
n
ly

 a b
eg

in
n
in

g
 ... a lo

t 
m

ore had to be done. T
he subject m

at-
. ter has been broadened," he said, "but 

the inquiry w
ill continue." 

T
h
e
 su

p
p
re

sse
d
 stu

d
y
 d

e
c
la

re
s 

b
lu

n
tly

 th
at th

e Ju
stice D

ep
artm

en
t 

!:"has been vulnerable to political abuse 
', and m

anipulation." H
ere are som

e of 
the w

orst abuses: 
• T

here is an "absence of guidelines 
and m

onitoring procedures regulating 
, . p

o
litical o

fficials, startin
g
 at th

e 
top w

ith the, 'president," w
ho seek "to 

influence D
epartm

ent of Justice deci-
sion-m

aking." 
• T

h
e Ju

stice , D
ep

artm
en

t Jack
s 

"safeguards to preV
eht its intelligence-

gathering activities from
 being m

anip-
ulated to serve political purposes." 

• T
he departm

ent "m
ust 'prosecute 

violations of law
;'.' yet at the sam

e tim
e 

I " serve "an %
adm

inistration sensitive to 
the political consequences of a vigor ,  
ous prosecution." 
"' '0  R

eg
u
latio

n
s are lack

in
g
 "to

 p
re-

vent h
ig

h
 Justice D

epartm
ent O

fficials 
fro

m
 u

sin
g
 th

eir o
ffices as b

ases fo
r 

political activity." 
• C

o
n
g
ress h

as also
 failed

 to
 p

er- 

fo
rm

 "effectiv
e o

v
ersig

h
t .. . (o

f) im
-

p
ro

p
er p

o
litical p

ressu
res ap

p
lied

 to
 

the departm
ent." 

Ironically, the study w
as supposed to 

b
e a startin

g
 p

o
in

t fo
r ju

st su
ch

 an
 

oversight investigation. H
ouse Judici-

ary staff m
em

bers, G
eneral A

ccount-
ing O

ffice investigators and L
ibrary of 

C
ongress research specialists W

ere as-
signed to the project. 

T
hey have com

pleted at least tw
o re-

ports. O
ne is entitled "P

olitics and the 
A

dm
inistration of Justice." T

he other 
analyzes w

hat's w
rong w

ith the Justice 
D

ep
artm

en
t's an

titru
st d

iv
isio

n
. T

h
e 

research
 h

as, already cost the taxpay-
ers an estim

ated $50,000. 
Y

et th
e p

u
b
licatio

n
 o

f b
9
th

 rep
o
rts 

h
as b

een
 b

lo
ck

ed
. B

y
 p

u
b
lish

in
g
 th

e 
h
ig

h
lig

h
ts, w

e m
ay

 n
o
w

 b
e ab

le to
 

force them
 into the open. 

A
s early. as P

resident• A
ndrew

 Jack-
so

n
's ad

m
in

istratio
n
, th

e first rep
o
rt 

n
o
tes, th

e atto
rn

ey
 g

en
eral w

as su
b ,  

jetted to W
hite H

ouse pressure. S
eek-

in
g
 leg

al ju
stificatio

n
 fo

r d
ep

o
sitin

g
 

g
o
v
ern

m
en

t fu
n
d
s in

 certain
 b

an
k
s, 

Jack
so

n
 to

ld
 h

is atto
rn

ey
 g

en
eral 

bluntly: "S
ir, you m

ust find a law
 au-

thorizing the act, or I w
ill appoint an 

attorney general w
ho w

ill." 
"N

evertheless," declares the' study, 
"th

e m
o
st em

in
en

t o
f th

e early
 atto

r-
neys general conceived of them

selves ,  
fo

rem
o
st as law

 o
fficers, w

ith
 leg

al 
duties that w

ere not com
prom

ised by 
nonjudicial considerations." 

T
h
is n

o
b
le co

n
cep

t ch
an

g
ed

 w
h
en

  

the Justice D
epartm

ent w
as organized'  

in 1870. F
or the previous1.00 years, the 

atto
rn

ey
 g

en
eral h

ad
 o

n
ly

 a sm
all 

staff. 
A

fter 1870, "m
any attorneys general 

ap
p
eared

 to
 tak

e a d
ifferen

t v
iew

 o
f 

their obligations: (T
hey) appeared to 

see their U
ltim

ate responsibility as be-
ing of service to the political needs of 
the W

hite H
ouse." 

P
residents also began to choose at-

torneys general "w
ho w

ere m
ore dis-

tinguished for their past involvem
ents 

in politics than for their em
inence in 

the legal profession." 
O

f th
e 

40 
atto

rn
ey

s g
en

eral w
h
o
 

h
av

e serv
ed

 sin
ce' 1

8
7
0
, th

e rep
o
rt 

id
en

tified
 o

n
ly

 'sev
en

 w
h
o
 co

u
ld

 b
e 

"classified as m
en of solely or alm

ost 
solely legal experience or, distinction:" 

T
h
e d

ep
artm

en
t h

as b
eco

m
e m

o
re 

politicized since 1940. D
uring the past 

35 'years, the study found that "11 of 
the 14 m

en
 w

h
o
 serv

ed
 as atto

rn
ey

s 
general served either as m

anagers, ad-
v
isers, aid

es o
r cam

p
aig

n
 su

rro
g
ates 

p
rio

r to
 b

eco
m

in
g
 th

e n
atio

n
's ch

ief 
law

 enforcem
ent officer." 

W
orse, m

any of them
 "allow

ed politi-
cal considerations to shape their deci-
sions," charges the report. "T

he casual-
ties have.  been those w

ho w
ere prose-

cuted on nonlegal grounds." 
C

iting the W
atergate investigation, 

th
e stu

d
y
 w

arn
s th

at su
ch

 p
ro

b
es, 

"w
hether involving violation of cam

-
paign law

s or w
rongdoing by persons 

of the E
xecutive B

ranch, are vulnera-
ble to com

prom
ising pressures if left  

io the direction of Justice D
epartm

ent 
attorneys w

ho serve at the P
resident's 

pleasure." 
Y

et the appointm
ent of special pros-

ecutors hasn't assured im
partial prose-

cu
tio

n
. P

rio
r to

 W
aterg

ate, sp
ecial 

prosecutors w
ere appointed "to investi-

gate allegations of m
alfeasance against 

th
e E

x
ecu

tiv
e B

ran
ch

" in
 th

ree in
-

stan
ces—

th
e W

h
isk

ey
 R

in
g
, T

eap
o
t 

D
om

e and the T
rum

an tax scandals. 
Ju

st as P
resid

en
t N

ix
o
n
 fired

 h
is 

first sp
ecial p

ro
secu

to
r, P

resid
en

ts 
G

ran
t an

d
 T

ru
m

an
 "fired

 th
eir sp

e-. 
cial p

ro
secu

to
rs w

h
en

 th
e d

irectio
n
 

and nature of the' investigation proved 
p
o
litically

 em
b
arrassin

g
 ... In

 th
e 

eyes of the presidents w
ho appointed 

them
, the special prosecutors contin-

ued to act under presidential supervi-
sion." 

D
esp

ite th
e o

b
v
io

u
s n

eed
 fo

r in
d
e-

pendent 
 

 in
v
estig

atio
n
s o

f ex
ecu

tiv
e 

m
isd

eed
s, p

ast scan
d
als co

m
p
letely

 
"failed

 to
 b

rin
g
 ab

o
u
t en

actm
en

t o
f 

law
s" divorcing the speciarprosecutors 

fro
m

 th
e ex

ecu
tiv

es th
ey

 w
ere su

p
-

posed to prosecute. 
 

W
h
en

 th
e lid

 b
lew

' o
ff W

aterg
ate, 

th
erefo

re, "an
 im

p
lid

ated
 E

x
ecu

tiv
e:- 

B
ranch' retained the responsibility to 

investigate and prosecute any w
rong-

d
o
in

g
 th

at m
ig

h
t h

av
e b

een
 p

erp
e-

trated." 
"It is iro

n
ic," co

n
clu

d
es th

e rep
o
rt, 

"th
at th

e 'in
teg

rity
 o

f th
e' ag

en
cy

 
ch

arg
ed

 w
ith

 en
fo

rcin
g
 th

e law
, th

e 
D

epartm
ent of Justice, continues to be 

vulnerable to the very form
s of politi-

cal pressure that have w
eakened it in 

the past." 
B

y refusing to publish the study, the 
H

ouse Judiciary C
om

m
ittee offers lit-

tle h
o
p
e th

at• th
e ab

u
ses w

ill b
e p

re-
v
en

ted
 in

 th
e fu

tu
re. T

h
e p

u
b
lic can

 
resto

re in
teg

rity
 to

 th
e ju

d
icial p

ro
c-

esses, of course, by voting against the 
law

m
akers w

hd obstruct reform
s. 
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"T
he suppressed study declares bluntly that 

the Justice D
epartm

ent 'has been vulnerable 
to political abuse and m

anipulation:" 


