a3

975,

_«THE NEW YORK TIMES,

#The

#* By LESLEY OELSNER -

Special to'The New: York Times-. :

“at last; the question now is!
««Whether the trial was fair.” *!
~ The question. can .be .an-
‘'swered on. several levels, in|
&re . . 'several ways—and
some of those
ways, in.the end,
may .be - contra-!
dictory. Four men’
o who were once!
“'among the highest officials yn!
‘vgovernment were ‘convicted of
*fconspiracy to obstruct justice
-~by 12 residents of Washington’
—I12 men and women who in-
* cluded a retiredmaid, ‘a retired
doorman and a countergirl.
“Were ‘the deféndants convicted
*"by a jury of their peers?
°* They were convicted—and a
. Co-defendant acquitted — after
““46 days of testimony in which
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the Government put on 30 wit-|,
nesses and so many tape re-

cordings, building' a monumen-

. tal case against the three best- |

“*known' defendants — John N.|
 Mitchell, H. R, Haldeman, and
*"John D. Ehrlichman—and a [ess
*-massive but still seemingly sub-

- 'stantial ' case "against  the two

-"others—Robert €. Mardian, who |

.. Wells Parkinson,who was ac-
+-quitted. o u,m gy e |

Did the verdict reflect - the
s Evidence? - o '
Sirical and Nixon

> . Did it matter that the presid- )
~I0g judge at the trial, judge|

. John J. Sirica, wa
. persons . responsible
_ing open the cover-up
“the first place?- Did- it

one of the
. Break-
‘case in

matter

that Richard M. Nixon never|

Seame to the trial? ¢

> Each. of these: questions and
» dozens more go inte th
. tion of whether the
+ drial was fair. . Sk
“ But each can . be
differently, dependin
one’s perspective, .

The law provides-one

1€ answer.
—or will, when thesappeals ‘are
over, and it is not necessarily
always the same as the answer
based on emotion, or common
sense, or historical comparisons.

There was much that oc-
curred in Judge Sirica’s court<
room over the last 14 weeks
that might appear, on its face,
as unfair to many people—for
Instance, according to public
opinion polls, it seemed unfair
to prosecute the aides of Mr.
Nixon when Mr, Nixon himself
went free, because of his par-
don last” August.

But there was also much
that appeared fair—the jurors
were sequestered, for instance,
so that they could.not read or
hear news accounts of the
trial, accounts tha he color
their opinion, . . ‘

And, legally,. ﬁﬁ’% fact that
mistakes ‘were made at a trial ‘
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- Watergate covér-up trial is over S y

separately due-to the “antago-

as

not fair..
Steps Toward Appes

On appeal, the que
instead, whether there 7
versible” error. And, il

tria] verdict being overturned.

The defense attorneys in the|

cover-up case spent -much of
their time at the trial trying to
“build a record,” as they call
it, of erro by Judge Sirica.
Time after time they would
object to noe of his ruling, for
instance, knowing tké%t their
objections would be denied but
wanting »

ord in the event of appeal.

Now, lawyers for each of

the issue on%ghe rec-

"Dozens of Ques tions

ermitted as  much’

stimony...as he'
the Hctivities in 1971
Vhite House “plurnbers”
hich ! Mr.  Ehrlichman

Mr.'”Maz_:dian is ‘ex.péc'l‘:e‘d to
contend ‘thatthe judge should

hay r’%ﬂc’iWédah{m;’tQﬁ' present to:
the)Jury” ‘the ‘canons’ of :legal
ethics; evidence 'that Mr: Mar:
dian wanted ‘to back iup- his|
contention ‘that his activities in
the Watergate _affair, . were
within the bounds of actions
permitted by lawyers. -
To -a number of legal: ob-,
servers, the various dg@er;se
point§ include -at least a1 few
that pose substantial legal'ques-
tions: = the pre-trial publicity
issue, 'in particular. Yet at:the
same|time, many lawyers—in-
cluding some involved ini‘the
‘= consider the prospects
_appeal somewhat dim,, .
| * The'pessimism stems in:part
from the decision this fall by

the United States Court of Ap

convicted: | are™" preparin,
peals, None would:

trial] *
record, though, gives: a ‘¢
‘indication of -the major
ments they will raise. 7]

They will argue that Judge|
(Sirica should not have pre§idedi
jover -the trial—that ' he" i‘Was‘
‘biased in favor of the pr.
tion; because . of his, role, i
trialin 1973 of the Wate
burglars;:.. .. . i

They ‘will contend that " the
massive press coverage of' the
‘case made it impossible
lect:an - impartial jury.
will ‘say that Judge Sir
loweditoo much “hearsay? tes.
timony, that the White House
tapes were not properly authen-
ticated before they were intro-
duced, that . the defendants
should‘reach have been tried

nistic” 'defenses of the varn us
defendants, © ., o
Three of the %
IMr. . "Mitchell, Mr 2
and Mr. Ehrlichman
ably contend " too .that'
, were denied their Sixth Amie
‘ment right.to have ‘the ¢
produce witnesses - needex
their . defense. For
askedto take Mr. Nixon's de
‘sition,:and Judge Sirica refus
citing “both* Mr. - Nixon’
'healthwand the limited: v;
'the testimony that: he.co
expectad. to.give,
There will. be.
wel ‘

in,
that

‘ _comment|
\'today on - their cases; the

cuit  upholding Judge Si-
‘conduct” of ‘the - first
ate ' trial, that of " thc

e “legal trend” that
the appeals court’s decisian re-
flectéd-—the trend toward’ con-.
idering m ' [ioTe lerrors

Kaisar]'a proféssor @t the:Uni-
versity of ‘Michigan: Law- Sghoel,
and.an ‘experton constitu ional
law, -trial verdicts .‘werei re-
versed: - almost automatically—
and, in-great numbers—because

led “‘technical )%61‘8“‘:, i

entitled)

it a1 deéfendan R
“perfect”’]

a fair trial, not.a -

test, the g
then,  was ‘whether'
had <¢ontributed .to
~=for' exam

adm
PR

ecision last, fall 0
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