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Text of Ruling by. Sirica on Ending Trial 
WASHINGTON, Dec. 5 -

Following is the text of a 
ruling by Judge John J. Sirica 
today in which he said that 
the Watergate cover-up trial 
would be concluded without 
the testimony of former Presi-
dent Richard M. Nixon: 

Memorandum Opinion 
and Order 

This matter comes before 
the court on the motions of 
defendants John Ehrlichman, 
Harry R. Haldeman and John 
N. Mitchell for leave to take 
the deposition of Richard M. 
Nixon, the replies thereto of 
defendants Robert C. Mardian 
and Kenneth Wells 'Parkin-
son, and of Richard M. Nixon, 
the memorandum in oppol-
tion submitted by the special 
prosecutor, and a motion to 
quash.,  filed by Richard M. 
Nixon. 

The background of the 
present controversy has been 
set forth in previous orders 
(see, e.g., order of Nov. 13, 
1974) and only the immediate 
setting for the dispute will be 
recited here. 

On Nov. 13, 1974, the 
court appointed a panel of 
three eminent physicians to 
perform, a thorough examina-
tion into the state of Mr. 
Nixon's health and report 
their findings to the court. 
The examination was prompt-
ed by an outstanding sub-
poena for Mr. Nixon to ap-
pear as a witness and the 
pending motion to quash , the 
subpoena due to Mr. Nixon:s 
ill health. 

On Nov. 19, 1974, the re-
port of the medical panel 
was received by the court 
and filed in the record of 
this case. It was the receipt 
of this report that prompted 
the filing of the instant mo-
tions and memoranda. 

Findings of Doctors 
The three moving defend-

ants are seeking to have the 
court grant an order pursuant 
to Rule 15 of the Federal 
Rules of Criminal Procedure 
and Title 18, United States 
Code Section 3503 (footnote 
a) permitting them to take 
the deposition of Mr. Nixon 
commencing on Jan. 6, 1975. 
Thus, the motions seek both 
a continuance and an order 
authorizing the takinag of a 
deposition. For the reasons  

stated herein, these motions 
are denied. 

The members of the medi-
cal panel appointed by the 
court to appraise the state of 
Mr. Nixon's health reported' 
as their unanimous opinion 
that he could not appear and 
testify before February, 1975, 
and that he would not be 
well enough to give a deposi-
tion until at least Jan. 6, 
1975. 

This fact ; in and of itself 
should answer the defend-
ants' motions. The witness is 
simply unavailable to be de-
posed. The court will not is-
sue an,order to take the de-
position of Mr. Nixon while it 
appears that he is so ill that 
the taking of such a deposi-
tion could seriously jeopard-
ize his health. 

Nor will the 4:court issue 
an order granting leave to 
take such depositions on 
Jan. 6, 1975. It appears to 
be the consensus of opinion 
of all the parties this trial 
will be concluded well before 
Jan. 6, 1975. That date is, of 
course, the estimated earliest 
possible date Mr. Nixon could 
be deposed. • 

It is possible that complica-
tions in Mr. Nixon's recov-
ery could occur, thus further 
postponing the opportunity 
for taking his deposition. 
Also, the witness would have 
to be allowed some time to 
review, with his attorney, his 
voluminous records so as to 
prepare to testify. 

And the very restricted 
schedule set down by the 
medical panel taking the de-
position would , make the 
process a very lengthy one 
indeed. 

Released Jury Barred 
It Would be unwarranted 

and wholly inappropriate to 
interrupt, adjourn or contin-
ue the trial, with the jury se-
questered, until an uncertain 
date in the somewhat distant 
future. See generally Dearin-
ger v. United States, 468 F.2D 
1032, 1035 (9th Cir. 1972); 
Neufield v. United States, 118 
F.2D 375, 380 (CC. Cir. 1941), 
Cert. denied, 315 U.S. 798 
(1942) The cases cited by 
the defendants to the con-
trary are closely distinguish-
able on the critical points 
from the case at hand. 

It would be equally im-
proper to release the jury 
from sequestration and con-
tinue the case on that basis.  

The vigorous objections raised 
by defendants Mardian and 
Parkinson reveal the fallacy 
of this suggestion. Moreover, 
the waiver of the right to ob-
ject filed by the , movants are 
very conditional and only 
highlight the problems that 
would arise. 

Furthermore, the court is 
not convinced that all of the 
requirements of Rule 15 or 
the commonly recognized re-
quirements for continuance 
have been met. To justify 
taking such a deposition in a 
criminal case, the rule re-
quires not only a showing 
that the witness is unavail-
able to appear at trial but 
also "that his testimony is 
material and that it is neces-
sary to take his deposition 
in order to prevent a failure 
of justice." 

The notes of the advisory 
committee on Rule 15 empha-
size that the drafters of this 
rule "(c) ontemplated that in 
criminal cases depositions 
would be used only in excep-
tional situations." cf., notes 
of the advisory committee on 
proposed amendments to 
Rule 15. 

While no one would deny 
that the present situation is 
unique in many respects, it 
apparently is not the kind of 
exceptional situation for 
which the extraordinary pro-
cedure of criminal-case depo-
sition was designed. (Foot-
note B) see, E.G., United 
States v. Rosenstein, 303 F. 
SUM. 210, 212, 213 (S.D.N.Y. 
1909); United States v. Bi.r-
rell, 276 F. Sump. 798, 822, 
823 (S.D.NX. 1967); United 
States v. Glessing, 11 F.R.D. 
502, 502 (D. Minn. 1951). 

Other Witnesses Cited 
Nor has a satisfactory 

showing of the need for a 
continuance been made. See 
E.G., Dearinger v. United 
States, supra, . United States 
v. Harris, 436 F. 2d 775;.776 
(9th Cir. 1970); Powell v. 
United States, 420 F. 2d 799, 
80.1 (9th Cir. 1969). 

Although the movants vig-
orously press their claims 
that the testimony of the for-
mer President is indispensible 
to their defense a review of 
the specific testimony which 
they desire to elicit from the 
witness reveals that, in large 
measure at least, the testimo-
ny they desire him to give 
could be and in many in- 
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stances has been elicited from 
other witnesses. 

For example,\  Mr. Ehrlich-
man claims that Mr. Nixon's 
testimony is needed "to es-
tablish that the matters dis-
cussed between Mr. Nixon 
and Mr. Haldeman on June 
23d welt never told to Mr. 
Ehrlichman and,las a result, 
Mr. Ehrlichman sat in a meet-
ing with the same knowledge 
as (C.I.A.) Director Helms and 
Deputy Director Walters" 
(Ehrlichman motion at 2-3.) 

But Mr. Haldeman has al-
ready taken the stand, and 
Mr. Ehrlichman's counsel will 
have the opportunity to cross-
examine him about whether, 
to his 'knowledge, Mr. Ehr-
lichman was told about the 
Nixon-Haldeman conversa-
tion. Likewise, Mr. Walters 
has appeared as a witness 
and Mr. Ehrlichman's attor-
ney has had the opportunity 
to cross-examine him •as to 
Mr. Ehrlichman's participa-
tion in the crucial meeting. 
Certainly Mr. Nixon's cumu-
lative testimony on this and 
similar points is not indispen-
sable or necessary to prevent 
a failure of justice. 

See generally United 
States v. Reed,' 476 F.2d 
1145, 1147 N. 1 (D.C. Cir. 
1973). See also Government's 
memorandum, pp. 6-11. Simi-
lar examples could be taken 
from Mr. Mitchell's and Mr. 
Haldeman's motions. 

Doubts on Nixon Word 
Not only are other wit-

nesses available to testify 
about many of the points as 
to which Mr. Nixon's testi-
mony is deemed necessary 
by the defendants, but the 
defendants themselves can 
testify about those specifics. 
Indeed, Mr. Mitchell and Mr. 
Haldeman have alreadytaken 
the witness stand in their 
own defense, and counsel for 
Mr. Ehrlichman has stated 
that his client will do the 
same. 

The value of Mr. Nixon's 
testimony to the defendants 
should not be unrealistically 
overestimated. Mr. Nixon 
himself ha's been named by 
the grand jury as an unin-
dieted co-conspirator in this,  
case. Thus, he has been ac-
cused, in effect, of being an 
accomplice of the defend-
ants. 

Certainly (if he were 
called) his testimony would 

be subject to the instruction 
to the jury that it should be 
received with caution and 
scrutinized with care. See 
District of Columbia Bar 
Association, criminal jury 
structions for the District of- 
Columbia Section 2.22 (2 Ed.. 
1972). 

Finally, the importance of ,. 
the facts about which the 
witness would be able . to,' 
testify may have been exag-
gerated by the defendants.' 
There has been no showing 
by way- of a statement, affi-
davit, or otherwise from Mr. 
Nixon that he would, in fact, ' 
testify along the lines the 
defendants have predicted., 
See e.g., United States 
Trenary, 473 F. 2d 680, 682 
(9th Cir. 1973). 

Their motions list a numY 
ber of ultimate facts and 
conclusions which they claim 
Mr. Nixon would testify 
about to exonerate them... 
But the predicted testimony 
that Mr. Ehrlichman was not 
part of a conspiracy, or that, 
he never entertained the re- _ 
quired corrupt intent, for ; . 
example, would be inadmis-
sible as conclusory opinion 
testimony in any event. 

Therefore it is by the court,. 
this 5th day of December, 
1974. 

Ordered that the motions , 
for leave- to take the deposi-_,, 
tion of Richard M. Nixon on., 
Jan. 6, 1975, filed by John 
Ehrlichman, Harry R. Halde-
man, and John N. Mitchell' 
be, and the same hereby are, 
denied, and it is further 	• 

Ordered that the motion of 
Richard M. Nixon to quash - 
the Sept. 4, 1974, subpoena. 
toappear and 'testify be, and " 
the same hereby is, grantedCw 

IS/ John J. Siricar 
United States District Judge 

FOOTNOTES 
(A) Inasmuch as this statute income."' 

rates the three essential requirements of 
Rule 15, this opinion shall focut on the 
language and requirements as set forth 
in the rule. See United States v. Sin-
gleton, 460 F.24 1148, 1154 (2d Cir. 

.1972). cert. denied 410 U.S. 984 (1975); 
see also H.R. Rep. No. 91-159, U.S. Code 
Cons. & Admin. News, 4007, 4009, .3025 
(1970). 

(B) Under rule 15, a court may an- .. 
thorize the deposition of a -witness pro-
vided the court makes a finding that. the 
deposition is necessary "to prevent a 
failure of justice." The same is true 
for written, interrogatories. 	See rule • 
151a1 and (4). Since the court herein • 
reaches a contrary conclusion, that Mr. 
Nixon's testimony is not essential in the; 
sense contemplated by Rule 15. It would 
`be inconsistent for the rourt.to require-
or permit a deposition by written inter-
rogaties. Thus, there is no need for the 
medical panel to report on Mr. Nixon's 
ability to answer interrogatories, and the 
court has so advised the doctors. Hav-
ing submitted their report of Nov. 26, 
1974, their assignment is completed. 

      

      


