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. By Alan’'B. Morrison'
As director of litigation for Rdibh
Nuters Public Citizen, Morrison is ac-

tive in several cases involving the gpeczal
prosecutor’s office

HE MOST startling aspect. of' the
resignation of Leon Jaworski is his
accompanying statement that he was
able to step aside now because the
“bulk of the work” of his office had
been discharged. In fact, a realistic ap-

praisal of what has been accomplishéd |

leads to a rather different conclusion:
the ITT task force has produced al-
most nothing,

'of the problem, and at least three sepa-
rate investigations—the tapes erasure,
the Hughes- Rebozo matter and possi-

ble fraud in the preparation of Presi-

dent Nixon’s income tax returns—re-
main incemplete. Morzover, Wwhile the
performance of the special prosecu-
tor’s office has been generally excel-
lent, there are a number of matters on
which its record has not been wholly
satisfactory.’

The status of the remaining matters‘

and the question' of the overall effec-
tiveness of the presécutor’s office are
not merely items of academic interest
to be discussed in making a judgment
about '‘Jaworski’s performance; rather,
they béar directly upon the choice of
his successor. If the office has per-
formed up to expectations, and all'that
remains to be done is to clean up a few
loose ends, there is no reason to quar-
rel with Jaworski’s sugg estion that his
deputy, Henry Ruth, should- succeed
him. If, on the other hand, the work of
the office is not nearly over, and if
there are doubts about its performance

in certain areas, then the selection of a -

new special prosecutor is almost- as
critical as it was a year ago when Ja-
worski} tooky over. To' answer these
questia:jns, it is necessary to examine
each of the office’s five task forces and
to .ask' two questions: How has' it

‘performed? What remains to be done?’

The Presidential Pardon
JAWORSKI is almost certainly correct

in his appraisal that the work of the
so-called “plumbers” task force is al-

' most finished. Many of the persons in®

volved in the Ellsherg break-in and re:

the campaign flnance_
group has barely scratched the surface -

|

lated activities pleaded guilty to signif-" -

icant felonies, and’the rest were 'con-
victed in July. Only the appeals remain.

The ‘same 51tuat10n applies; to the-

“dirty tricks” task force: all those ap-

paréntly involved have™entered gmlty-

. pleas or been convicted.

The Watergate task-force is now try-
ing itsimajor case and has prevmuslv
obtained pleas of guilty frem many

" others ywho were deeply inyolved in...

the cover-up plot. In the process it has,
with the office of counsel to the spe-
cial prosecutor, achieved an Historic
victory:in the Supreme Court that
produced vital eV1dehce for the cover-

up trial and played a key role in, the

forced re51gnat10n of Richard Nixon,
There are, however, other aspects of
the Watergate matter that put the of-
fice in ja far less favorable light. Con-
sider the matter of the presidential par-
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%don. In the current cover-up trial, there
‘were reports; that many ' prospective
: Jurors were unwilling-to consider chgrges
of ‘conspiracy: to: obstruet justice because

the. person whom the qlleged conspiracy

. ed and will never even. have tot stand
trial, let alone go to jail.

Although the pardoning of the Presi-
dent is not a legal defense for the o h-
ers, it will be a powerful psychologlcal

‘weapon i in the hands: of defense coun-
sel w1thout their even, having to men-
tion it: Hlstorlcally, the American jury
has exercised mercy where a prosecu-

tion is deemed unjust, and there is a
4/ )

Jaworski’s

"real hkehhood that at leaast one of the

yas in, nded to protect had been pardon—

7

/

jurors may refuse to convict ‘on that
basis alone:

Leavmg aside ‘fthe issue of whether
( ’have ~/béen chal-
as; SSued it 1s _still le-
It Jaworskl for hxs fail-
ure to urge Pre51dent Ford ot to par-
don Mr. Nixon;. at least until the jury
had been sequestered ‘and hopefully
not ‘until the cover-up trial was con-
cluded. An experienced attorney such
as Jaworskl armed- with a large and

o
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able staff, should have immediately re-

quested an opportunity to discuss the

matter with the President in order to
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explain’ the problems that a pardon
would ‘present in the cover-up ‘trial,
problems -which President Ford" ap-’
pears to-have overlook e € 0
In. there are , including
“ some “close to the:‘case, w o fully ex-/
pected an-indictment of Richard-Nixon .
before the cover-up trfal-was sched:;::
uled to begin so that he could be tried -
with the others. However, based on Ja-
worski’s interview with the Wall Street
Journal last week, the special prosecu-
tor never considered taking this course’
of action. Had. he done so, it would
have been much more difficult to do
what John Ehrlichmian has done and ‘

i

By bﬁyid Suter for The Washingtor Post

point an accusing finger at Richard
"Nixon, the absent co-conspirator. While
‘others felt it would be unfair to try
‘the rTem

aining defendants with Mr.
at surely was an option that
1 prosecutor should not have
President  Ford to foreclose

without at least making him fully

aware of the situation.

It does not require 20-20 hindsight to
suggest that as soon as Mr. Nixon re-
signed, the special prosecutor should
have written'President Ford asking for
full consultation before any action of

~any kind was taken concerning Mr.

Nixon, And surely, once President

l
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Ford requested a. list of po‘ssible'i‘
crimes for which Mr. Nixon was under}
investigation, the likelihood of a pars;
don increased significantly, and the re#;
ply ;to that request, which was pre-’
pared by the man Jaworski has Sugs
gested as his successor, should haver
sought an immediate audience With%;
the President. LB
It may be that convictions will be ob-t'

tained in ‘the cover-up trial, but the;

- case has been unnecessarily compli-#
cated by the special proseuctor’s fai
urg to obtain at least a postponement:
of the pardon. so that it would. not in-g
terfere with the trial of the others, »#

Then there is the: pending investiga-

tion ofi the 18-% minute erasure on the
June 20,1972, tape of the conversatipi*™
between Mr. Nixon and H. R. Halde.
man. The experts’ report has been sub-
mitted, but that ought not to be the
end of the matter. Doesn’t the speci
prosecutor plan to put Mr. Nixon un-
der oath before the grand jury, and if
not,"why not? The pardon covers any
role that he may have had in the era-
sure, and thus Mr.. Nixon must tell all
he knows, or face possible charges of
perjury or contempt of court. Given
the revelations contained on the June
23 tape, one can only speculate about
how much more incriminating the

‘June 20 one must have been to cause i
someone to’commit a crime by erasing
it. The matter clearly cannot be al-
lowed to end at this point.
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The Money Givers

IN THE AREA of campaign finance,
which ‘includes the milk fund inves-
tigation, the work of the special pro-
secutor’s office has resulted in the
reversal of one old maxim: It is no
longer better to give than to receive,
With the exception of Herbert Kalm-
bach, who thas pleaded guilty, and John
Connally, who has been indicted, all of
the-charges relating to illegal campaign
contribution practices have involved
the giver and-not the receiver. Perhaps
the work in this area has been com-
pleted, and indictments will be ob-
tained now that the jury in the cover-
up case is sequestered. But if there are

-, no charges against any of the fund-rais-’

ers for the.Nixon reelection campaign,
one wonders what the 10 lawyers"in
this task force have been doing.

Even the most potentially significant .
action of. this group — the indictment
of John Connally on charges of accept
ing a bribe -and perjury — may" never
come- to trial because Jake Jacobsén
whose testimony is considered esse
tial, may not cooperate. The problem
that the deal Jacobsen made with D“ep@f%
uty Speciél Prosecutor Ruth (Jaworski *:
had excused himself from all'participa- "
tion in the milk fund cases) is running
into serious trouble. Under the agree-
ment,. Jacobsen pleaded to a single -
bribery charge for which he was to tes-
tify in the Connally case and Ruth un-
dertook to have an unrelated seven-
count indictment involving bank fraud
dismissed. However, the federal judge
hearing the bank fraud case has re-
fused to dismiss thé charges and has
ordered Jacobsen tried,

See JAWORSKI, Page C4




JAWORSKI, From Page C1

In those cases that have been con-
cluded, there are substantlal grounds
for faulting the performance of the
prosecutor’s office, some of which
must be laid at the feet of Jaworski’s
predecessor, Archibald Cox. Take the
matter of illegal corporate contribu-
tions. When the first pleas of guilty
were announced just two days before
Cox was fired, the prosecutor’s office
issued a press release indicating that
there were other illegal contributions
besides the ones specified in the
charges, but no details were given. It
has since become known that vast
sums were contributed in addition to
the publicly 'confessed amounts, and
that many of these .companies had
been engaged in these practices for
years. For example, the Watergate
Committee report indicates that 3M di-
verted $125,000 in just three years for
an illegal campaign fund, that it had

been engaged in these practices for a |

number of years, and that two high
corporate offices against whom‘charges
had not been brought were directly
responsible for the illegalities. Phil-
lips Petroleum has advised its stock-
holders that, in addition to the
original $100,000, it has made $585,000
in other illegal gifts. ‘And just this

“The record of that of-
fice, while outstanding in
many respects, does not jus-
tify our total abdication until
it is too late to do anything
about the situation.”

month an affidavit in a stockholder’s
suit involving Northrup Corp. charged

that the company had a $1.3 million il-

legal political kitty.

Since many of these companies came
forward voluntarily, it may have been
appropriate to charge them with only
a single violation. But it seems incredi-
ble that the prosecutors would have
agreed to withhold from the sentenc:
ing judge the fact that in many cases
the violations had been going on over
many years and had resulted in the im-
proper expenditures of hundreds of
thousands of dollars of stockholders’
money. It also seems difficult to under-
stand the failure of the prosecutors to
require full public disclosure to stock-
holders of the involvement of all cor-
porate officers and directors, including
a statement of all illegal contributions,
as a condition of accepting a plea to a
single misdemeanor count for both the
‘corperation and its responsible officer.

Even more gifficult to comprehend
is the failure to pass along all of this
information to the Securities and Ex-
change Commission so that at least
that agency could insure that proper
disclosures were made to stockholders.
Yet as recently as a week ago, the SEC
was seeking fo obtain information
about the extent of one corporation’s

activities from an attorney in a stock-
holder’s suit involving that company,
rather than from the special prosecu-
tor who had all of this information. It
is possible that some of the responsi-
ble officers may be witnesses against
some of the fund-raisers, and hence
the leniency of the prosecutors may he
justified in that way. But at least to
date, it is hard to understand why so
little has been done to inform the pub-
lic and the courts of the extent of the
wrongdoing in this area.

In the Army there is an .old adage
that it is foolish to volunteer for any-
thing, and the performance of the spe-
cial prosecutor’s office regarding cor-
porate cqntributors bears this out. Ar-
chibald Cox originally announced that
leniency would be afforded to those
companies which came forward volun-
tarily, but that those which were
caught would be dealt with severely.
His purpose was to enlist the coopera-
tion of the guilty, but unfortunately
his plan has not proved very success-
ful. The threat of multiple felony
charges against the recalcitrant has
not yet been carried out except in the
American Shipbuilding case, and even
that company’s chief executive, George
Steinbrenner, was allowed to plead to

‘two of 14 counts and received only a

fine as a sentence.

While 16 corporations have pleaded
guilty, it simply makes no sense to be-
lieve that the Nixon fund-raisers stop-
ped at these. If one assumes that the
biggest were asked first, and even as-
suming that many companies refused,
it is necessary to go far down the list
of the Fortune 500 to reach the likes of
First Interoceanic, Braniff, Ashland
Oil, Carnation and Diamond Interna-
tional. It almost defies belief that oth-
ers, especially in the regulated indus-
tries, did not also engage in these ille-
gal activities, yet they have not been
charged, and Jaworski has suggested
that the bulk of the work is done. Un-
fortunately, the 'lesson to be learned
from this is that while confession may
be good for the soul, it is bad for the
pocketbooks and reputations of the
corporations and executives who step-
ped forward.

Proof of this came a week ago when
the Wall Street Journal reported that
Greyhound had beer treated as a vol-
unteer in pleading to a single misde-
meanor, even though the FBI had told
the ecompany — before it went to the
special prosecutor — that it was under
investigaton. If true, this raises ques-
tions as to who is not being treated as
a volunteer and what reason there is
for any company to come forward and
admit its guilt. Even less justifiable is
the failure to charge any Greyhound
officer with a crime, contrary to the
announced policy of the prosecutor’s
office and the result in every case ex-
cept American Airlines, where George
Spater was not charged because he



was the first to admit his guilt. The al-

leged reason — the reliance by.the re-

sponsible officer on an informal opin-
ion of counsel — is ludicrous.

And what about ITT? The  prose-
cutor’s office has concluded that the
settlement of ITT’s antitrust cases
with the Justice Department was not
improper. Whatever the merits of that

By David Suter for The Washington Post

determination, much more than that
settlement/is under the jurisdiction of
the ITT task force, and there is little
. in the way of accomplishment to show
forit.

Thereis the question of how ITT ob-
tained an unprecedented — and later
reversed — tax ruling that was essen-
tial to its acquisition of Hartford Fire
Insurance Co.. one of the transactions



challenged under the antitrust laws.
The origins of that ruling suggest
possible tax fraud, but if Jaworski is
correct in his assessment of the pro-
gress of the office, that matter will
never be brought to court.

Even more important is the failure
to obtain any indictments arising out
of the Richard Kleindienst confirma-
tion hearings, other than Kleindienst’s
and Edwin Reinecke’s. Reinecke made
the mistake when he was running for
governor of California last spring of
challenging the special prosecutor to
indict or clear him, and was later
found guilty of having lied to the Sen-
ate about his meetings with John Mitc-
hell. But Reinecke was never more
than a minor witness in the Klein-
dienst hearings, and since his testi-
mony was identical to Mitchell’s, it|is
strange that the former Attorney Gen-
eral has not been charged with
perjury for that testimony, as well as
for his often-repeated assertions that
he had nothing whatever to do with
the campaign or the ITT case while he
was holding office.

As for the misdemeanor charge
against Kleindienst — that he “did re-
fuse and fail to answer accurately and
fully questions” asked of him by the
Judiciary Committee — enough has
been written already which, added to
the resignations of key staff personnel
working on the case, leaves little room
to doubt that he was let off far too eas-
ily. Perhaps even that' leniency could
be justified if Kleindienst had become
the key witness in establishing the
guilt of others who may have urged
him to commit perjury, but no such
charges have been made. Moreover,
since the House Judiciary Committee
did not accuse Mr. Nixon of having ei-
ther directed or approved of the per-
jury, it seems fair to-infer that Klein-
dienst made no such accusation. Last
spring it may have been possible to as-
sume that we did not know all the rea-
sons behind the 'acceptance of the
Kleindienst plea to a misdemeanor;
now it is clear that, unless new
charges are suddenly brought that will
make his testimony crucial, the deci-
sion to, allow him to plead as he did
cannot be justified.

After the Kleindienst hearings, the
Senate Judiciary Committee referred
the matter of possible perjury to the
Justice Department, which in turn sent

it to the special prosecutor. Coupled

with the latter referral was one from
the SEC involving obstruction of jus-
tice charges in connection with that
agency’s independent investigation of
the ITT antitrust settlement and of the
original Hartford acquisition. These re-
ferrals also have produced nothing,
and according to Jaworski, that is
where they are likely to end. If noth-
ing more develops from the ITT inves-
~ tigations, the performance of the pros-

ecutor’s office in that area must be
judged a near-total failure,’

And what about the investigation
of tax fraud concerning the 1969 re-
turns of Richard Nixon, on which he
took a deduction for the back-dated gift
of his pre-presidential papers? While he
has been pardoned for any crimes he
may have committed, there wﬂrem others
involved who have admitted being less
than totally candid. And what about the
Hughes-Rebozo connections and the di-
version of campaign funds? Are those
matters also to he dropped? If not,
isn’t the decision whether to call Mr.
Nixon before the grand jury just the
kind of judgment for which a man of
Jaworski’s stature is required? And if
Mr. Nixon’s testimony should be found
at variance with that of others,
wouldn’t the decision as to who should
be indicted be the kind of agonizing
choice for which Jaworski is needed?
We have yet to scratch the surface of
these matters, and surely they are not
yet nearly completed.

It may be that there are explana-
tions for some of these actions and in-
actions, but none have been offered to
date. The fetish which the prosecutor’s
office has made of secrecy has‘ inter-
fered with the public’s right to know
what was done and why. In particular,
where investigations have been com-
pleted and no charges preferred, we
should have a full explanation for such
decisions. When a plea of guilty has
been accepted, and the defendant is
not needed as a witness, then itis ap-
propriate to set forth the reasons for
accepting a plea to a reduced charge.

One of the great lessons of Water-
gate is that the public is entitled to
more rather than less information
about what was done by the special
prosecutor and why, but to date there
has been nothing resembling such a
public accounting. The American peo-
ple have simply been asked to trust
the special prosecutor and maintai.
the faith that his office is doing what
is best for the country. Unfortunately,
the record of that office, while out-
standing in many respécts, does not.
justify our total abdication until it is
too late to do anything about the situa-
tion.

The appointment of a new special
prosecutor affords one last opportu-
nity to remedy this matter. Henry
Ruth has been suggested by Jaworski,
and from the standpoint of continuity
there is much to be said for that ap-
pointment. But effectiveness, not conti-
nuity, must be the basis for filling the
job, and the decision on a successor
should be made in consultation with
the relevant congressional committees.

Furthermore, there is one key ques-
‘tion which must be asked of Ruth be-
fore he is appointed: Do you believe
that the bulk of the work of the spe-
cial prosecutor is completed? If he
views his role in that mauner, he
should not be appointed to fill Jawor-
ski’s position, and someone who is not
willing merely to tie up the loose ends
should be chosen. There is, after all, a
great deal left to do.



