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WASHINGTON, Oct. 10—It is 
clear that Judge John J. Sirica 
will impanel a jury in the 
watergate cover-up case, prob-
ably by tomorrow night. What 
is not clear in many minds 

here is whether it 
will be an impar- 

News 	tial one. The de- 
Analysis fense lawyers and 

other commen ta-
. tors are saying 

that it seems improbable. 
Press coverage of Watergate 

has been massive, with gavel-to-
gavel national television broad-
casts of the Senate Watergate 
committee hearings aed the 
House Impeachmenteed-
ings, and with wide rep4tipg 
of the transcripts of the 'White 
House tape recordings. 

Judge Sirica 'has said that' 
the prospective jurors he has'  
questioned knew "somethind 
about the case," and the de-
fense lawyers have said that 
the jurors' knowledge has been 
detailed. ' 

Many prospective jurors, in-
cluding a number who have 
been cleared for duty and can 
now be eliminated only through 
the limited number of peremp-
tory challenges by lawyers in 
the case, have said that they 
consider it unfair to prosecute 
thee five former Wl4te House.  
and Nixon campaign. aides in 
the case while Mr. Nixon goes 
free. 

Defendants in other famous. 
cases, including Jack' Ruby;' 
who killed Lee Harvey OsWaid ' 
before a national television 
audience, have been tried and 
convicted, and their convictions 
were sustained. 

The supreme court has! over-
turned few convictions-eon the 
ground that publicity prejudiced 
the jury; in many highly publi 
cized cases, it refused to con-
sider appeals based on that 
argument. 

The law does !not require 
jurors to be ignorant of the 

-cases they are to decide. It does 
not forbid the impaneling of 
jurors who have a preconceived 
opinion of the -base. 

The law requires 'only that 
prospective jurors promise to 
set aside their opinions and de-
cide the casely 'solely on the 
evidence presented at trial and 
on the judge's instructions. 

The Test 
The test, as Prof. Yale Kami-

sar of the University of Michi-
gan Law School phrased it, is 
the prospective juror's testi-
mony during jury selection, 
combined with the "nature and' 
magnitude of the publicity" 
about the case. 

There is some-point where 
hte "nature and magnitude"  

are !such that woes promise 
to 'be impart;regarded 
on the theory at the pretrial 
publicity was so pervasive, inL 
flamatory or one-sided that it 
became psychologically impos-
sible for the juror to keep an 
open mind. 

But that point, has rarely 
been found to exist. 

The courts have not always 
been precise in their explana-
tions, but generally, they seem 
to reason as follows: 

It is firnipossible in an age of 
mass communications to find 
reasonably intelligent 'jurors 
who-have heard nothing about 
famous cases; defendants in sen-
sational crimes should pot be 
freed before at least an attempt 
has been made to try them; 
the courts caeceften meet the 
problem of preludicial ptetrial 
publicity by delaying the trial 
until the publicity abates, Mov-
ing the trial t oa tow.fr4 where 
publicity is less extensive, se- 
questering the jury, ordering 
lawyers and witnesses in the 
case not to talk to the press,' 
and interviewing prospective 
jurors carefully. 

Judge Sirica has used many 
Of these techniques in an effort 
to combat whatever prejudicial 
effect pretrial publicity m.10-  
have had, and has imposed 
what some lawyers consider,an 
unjustifiably high degree of 
secrecy in the proceedings. 

The cases of the past do not 
specify very clearly how a 
judge is to decide when the 
publicity is sear that he should 
disregard a , tential venire-
man's staterrik !that he could 

• • •fl- •••• 
Th 	r ix 	eyer ' e some 

1  

this was too muchc. • 
The Sheppard Cage 

well, 	
in Sheppard v. Max 

w  ell, the high court reversed 
the murder conviction of Dr. 
Sam Sheppard in the death of 
his wife because, of vast pre-
trial publicity stemming largely 
from the, authorities :and be- 
•causefof the "carnival" attnoS-
phere at the trial. 

Last year, in' United States •Nr:" 
Abbott Labarotories, a Federal 
Di,strict Court dismissed mis-
demeanor charges relating to. 
allegedly adulterated and mis-
beanded drugs on the ground 
that the prosecutor‘and other 
authorities had disseminated 
publicity ,linking the company 
to a series 'of, deaths net men-
tioned or involved in the in-
dictments. 

It thus seems clear that.pre-
trial publicty spread by the 
prosecution, particularly mis-
leading information, could lead 
to reversals or dismissals. 

However, is it notr clear 
whether publicity spread by 
other branches of government' 
is also a possible ground for 
reversing convictions., In De-
laney v. United States in 1952, 
the United States Court of Ap-
peals for the First Circuit re-
versed a conviction in part 
because of publicity stemming 
from a Congressional hearing. 

The Watergate special prose-
cution has been fairly reserved 
in its press statements, but 
Congressional committee pro-
ceedings have resulted in ex-
tensive publicity. 

Another factor that has been 
important in previous cases, 
according to some lawyers, is 
the nature of the charges. One 
of the Supreme Court's few re-
versals on publicity grounds, 
for instance, involved publicity 
engendered in a small commu-
nity by six murders. 

Indeed; one Washington at-
torney, Daniel A. Rezneck, sug-
gests that it might be easier to 
get an impartial jury in the 
cover-up case, than in some 
otker types of cases. 

Should Judge Sirica impanel 
a jury; he will be ruling, in ef-
fect, that an impartial jury 
could be found, despite the pub-
hefty. Many lawyers will agree 
with him, but many will dis-
agree. If any defendant is con-
victed, there will be an appeal, 
and one of the main bases of, 
appeal will undoubtedly be 
prejudicial publicity and its af-
fect on the jurors. 
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.Wat 	jury-guest 
Pretrial Publicity Creates a Problem 

T That Many Believe Is Insurmountable 

,g v ' , ,In 1 	: in, a c 	called.  
Rideau,. the Supferne Court re-
'versed the coriyictiion.> of a man 
sistifose ,cOnfeksioh had been on 
ielevision.•A 20-minute film clip 
showing the defendant answer- 
ing lea ' 	questions, frcim the 

lea. as played three times 
in two .416 in the,area where 
the man was subSequently 
tried. The Supreme Court said 


