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MONDAY..

Judiciary Commilttee

Resolved, that. Richard M. Nixon,
President of the United States, is im-
peached for high crimes and misde-
meanors, and that the following ar-
ticles® of  impeachment be exhibited to
the Senate:

Articles of impeachment exhibited
b: the House of Representatives 0f the
United States of America in the name
ul itself and of all of the people of the
United States of America, against
Richard M. Nixon. President of the
United States of America, in mainte-
nance and support of its impeachment
against him for high crimes and mis-
demeanors.

ARTICLE I

In his conduct of the office of Presi-
dcent of the United States, Richard M.
Nixon, in violation of his constitutional
oath faithfully to execute the office of
President of the United States and, to

the best of his ability, preserve, pro- »

tect, and defend the Constitution of

the United States, and in violation of

his constitutiona; duty to take care'
that the laws be faithfully exécuted,
has prevented, obstructed, and im-
neded the administration of Justlce m
that:

On June-17, 1972, and prior thereto,
agents of the Committee for the Re-
election of the President committed
unlawful entry of the headquarters of
the Democratic National Committee in

- Washington, Districi of Columbia, for
the purpose of securing political intelli-
gerce. Subsequent thereto, Richard M.
Nixon, .using the powers of his high of-
fice, engaged personally and through
his close subordinates and agents, in a

course of conduct or plan designed to-

de'ay, impede, and obstruct the investi-
gation of such unlawful entry, to cover
up, conceal and protect those
rerponsible; and to conceal the exist-
ence and scope of other unlawful
covert activities.

The means used to implement this
course of conduct or plan included one
or more of the following:

‘Making false or misleading state-
men-ts to lawfully authorized investiga-
tive officers and employees of the
United States.

2. Withholding relevant and material
evidence or information from lawfully
authorized investigative officers and
employees of the United States.
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3 Approving, condoning, acquiescing
in, and counselihg witnesses with re-
spoct to the giving of false or mislead-
ing statements to lawfully authorized
fnvestigative officers and employees of
thé United States and false or mislead-
ing testimony in duly instituted judi
cial and congressional proceedings.

4. .-Interfering or endeavoring to
‘nterfere with the conduct of investi-
artion by the Department of Justice
\f the United States, the Federal Bu-
reau of Investlga'uon the Office of
Watergate Special Prosecutor Force,
and congressional committees.

5. Approving, condoning, and ac-
quiescing in, the surreptitious pay-
ment of substantial sums of money
for -the ‘purpose of obtaining the sil-
ence or influencing the testimony of
witnesses, potential witnesses or in-
dividuals WhD participated in such un-
Jawful entry and other illegal activi-
ties..

6. Endeavoring to misuse the Cen-
tral Intelligence Agency, an agency
of the United States.

‘7. Disseminating information re-
ceived, from officers of the Depart-
ment of Justice of the United States
to* subjects of investigations conduct-
‘ed by lawfully authorized investigative
officers and employes of the United
States, for the purpose of aiding and
assisting such subjects in their at-
wrapts to avoid criminal liability,

8. Making or .causing to be made
i.lse or misleading public statements
for the purpose of deceiving the people
of the United States into believing
that a thorough and complete investi-
gation had been conducted with re-
spect to allegations of misconduct on
the part of personnel of the executive
branch. of the United States and per-
sonnel of the Committee for the Re-
election of the President, and that
there was no involvement of such per-
sonnel in such misconduct, or

9. Endeavoring to cause prospective
defendants, and individuals duly tried
and convicted, to expect favored treat-
ment and consideration in return for
their silence or false testimony, or re-
warding individuals for their silence
or false testimony.
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-In all of this, Richard M. Nixon
has acted in a manner contrary to his
trust as President and subversive of
constitutional government, to the great

rrejudice of the cause of law and jus-

v:':.'.‘. and to the manifest injury of the
-ople of the United States. '
Wherefore Richard M. Nixon by

such conduct, warrants impeachment

and trial, and removal from offlce

CONCLUSIONS
After the. Committee on the Judici-
ary had debated whether or not it
should recommend Article I to the

- House of Representatives, 27 of the 38

members of the committee found that
the evidenec before it could only lead
to one conclusion: that Richard M.
Nixon, using the powers of his high of-
fice, engaged, personally and through
his subordinates and agents, in a
course of conduct or plan designed to
delay, impede, and obstruct the investi-
gation of the unlawful entry, on June
17, 1972, into the headquarters of the
Democratic National Committee; to
cover up, conceal and protect those
responsible; and to conceal the exist-
ence and scope of other unlawful co-
vert activities.

This finding is the only one that can

~lain the President’s involvement in
1 pattern of undisputed acts that oc-
curred after the break-in and that can-
not otherwise be rationally explained.

1. The President’s decision on June
20, 1972, not to meet with his attorney
general, his chief of staff, his counsel,
his campaign director and his assistant
John Ehrlichman, whom he had put in
charge of the investigation when the
subject  of their meet"{ng was the
Watergate matter.

2. The erasure of that portlon of the
recording of the President’s conversa-
tion w1th Haldeman, on June 20, 1972,
which dealt with Watergate—when the

" President stated that the tapes had

been under is “sole personal control.”

3. The Presidént’s public denial on
June 22, 1972, or the involvement of
members of the Committee for thie Re-
‘election of the President or of the
White House staff 1n the Watergate

o

LA 8T

A e -

A7




burglary, in spite ot having aiscussea
Watergate, on or before June 22, 1972,
with Haldeman, Colson and Mitchell--
all persons aware of that involvement.

4. The President’s directive to Halde-
man on June 23, 1972, to have the CIA
request the FBI to curtail its Water-
gate investigation. oo

5. The President’s refusal, on July 8,
1972, to inquire and inform himself
what Patrick Gray, acting director of
the FBI, meant by his warning that
-some of the President’s aides were
“trying to mortally wound” him.

6. The President’s discussion with
Ehrlichman on July 8, 1972, of clem-
ency for the Watergate burglars, more

thantwo months before the return of

any indictments.

7. The President’s public statement
on Aug. 29, 1972, a statement later
shown to be untrue, that an investiga-
tion by John Dean “indicates that no
one in the White House staff, no one
in the administration, presently em-

ployed, was involved in this very bi-

zarre incident.”

8. The President’s statement to
Dean on Sept. 15, 1972, the day that
the Watergate indictments were re-
turned without naming high CRP and
White House officials, that Dean had
handled his work skillfully, “putting

your fingers in the dike every time

that leaks have sSprung here and
sprung there,” and that “you just try
to button it up as well as you can and
hope for the best.”

9. The President’s discussion with
Colson in January, 1973, of clemency
for Hunt..

10. The President’s discussion with
Dean on Feb. 28, 1973, of Kalmbach’s
upcoming testimony ‘before the Senate
Select Committee, in which the Presi-
dent said that it would be hard for
Kalmbach because “it’ll get out about
Hunt,” and the deletion of that phrase
from the edited White House tran-
script. - :

"11. The President’s appointment in
March 1973 of Jeb Stuart Magruder to
a high government position when Ma-
gruder had previously perjured him-
self before the Watergate grand- jury
in order’to conceal CRP involvement.

12. The President’s inaction in re-
sponse to Dean’s report of March 13,
1973, that -Mitchell and Haldeman
knew about Liddy’s operation at CRP,
that Sloan had a compulsion to
“cleanse his soul by confession,” that
Stans and Kalmbach were trying to
get him to “settle down,” and that
Strachan had lied about his prior
knowledge of Watergate out of per-
sonal loyalty; and the President’s reply
to Dean that Strachan was the prob-
lem “in Bob’s case.”

13. The President’s discussion on
March 13, 1973, of a plan to limit fu-
ture Watergate investigatiens by mak-

ing Colson a White House “consultant
without doing any consulting,” in or
der to bring him under the doctrine of
executive privilege. H
14. The omission of the discussion
related to Watergate from the editéd
White House transcript, submitted to
the Committee on the Judiciary, of the
President’s March 17, 1973, conversa-
tion with Dean, especially in light of
the fact that the President had ls
ier’;;d_to the conversations on June 4,
973. ’ g
15. The President’s instruction fo
Dean‘on the evening of March 20, 1973,
to make his report on Watergate “very
complete,” and his subsequent public
statements misrepresenting the nature
of that instruetion. :
16. The President’s instruction to
Haldeman on the -morning of March
21, 1973, that Hunt’s price was pretty
high, but that they . should buy the
time on it. )
17. The President’s March 21st state.
ment to Dean that he had “handled it

just right,” and “containea 1t; and the
deletion of the above comments from
the edited White House transcripts.
18. The President’s instruction to
Dean on March 21, 1973, to state
falsely that payments to the Watergate
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_ defendants had been made through a

Cuban Committee.

19. The President’s refusal to inform
officials of the Department of Jjustice
that on March 21, 1973, Dean had con-
fessed to obstruction' of justice and
had said that Haldeman, Ehrlichman
and Mitchell were also involved in that

crime.

20. The President’s approval on
March 22, 1973, of a shift in his posi-
tion on executive privilege “in order to
get on with the cover-up plan,” and the
diserepancy, in that rhrase, in the
edited White House transcript,

21. The President’s instruction to
Ronald Ziegler on March 26, 1973, to
state publicly that the President had
“absolute and tota] confidence” in
Dean. i

22. The President’s action, in April
1973, in ‘conveying to Haldeman, Ehr-
lichman, Colson and Kalmbach infor-
mation furnished to' the President by
Assistant Attorney ~General Petersen
after the President has assured Peter-
sen that he would not do so.

mer Attorney General Elliot Richatd.
son on May 25, 1973, that his waiver of
executive privilege, ‘announced pub-
licly on May 22, 1973, did not exténd to
documents.
" 30. The refusal of the President to -
coaperate with: Special Prosecutor
Ccx: the President’s instruction to
‘Special Prosecutor Cox not to seek ad-
ditional evidence in the courts -and his
firing. of Cox when Cox refused to
' comply with that directive.
31 The submission by the President
to the Committee on April 30, 1974,
-and the simultaneous release to the
~puhlic of transcripts of 43 presidential
. conversations and statements, which
~are characterized by omissions of
words and passages, misattributions of
statements, additions, paraphrases, dis-
* tortions, nonsequiturs, deletions of sec-
tions as “Material Unrelated to Presi-
dential Action,” and other signs of edi-
torial intervention; the President’s au-
. thorization of his counsel to character-
ize these transeripts as “accurate”, and
the President’s public statement that

the House Committee on the Judi-
ciary published in this special sup-
plement are divided into three sec-
tions, Eh

of impeachment that the committee’,

mittee’s conclusions for each ar
ticle.

Reportin Three Sections
The excerpts from the report of -
- the minority views of the 10 Re-
- against: all three articles of im-
Section I lists the three articles ..

_ ditional statements by members of
approved, together with the com- ¢

" report,

“Section II gives a partial text of
. bublican congressmen who voted

peachment.
Section III is a collection of ad-

the committee coneurring in, dis-
senting from, or amplifying of the

| /23 The President’s discussions, in
# April 1973, of the manner in which wit-
" nessesshould’ give false and mislead-

ing statements.

24. The President’s directions, in Ar-
pil 1973; with respect to offering assur-
ances of clemency to Mitchell, Magru-

“der and Dean. .
25. The President’s lack of full dis-

closure and misleading statements to
Assistant Attorney General Henry Pet-
ersen between April 15 and April 27,
1973, when Petersen reported directly
to the President about the Watergate
investigation.

26. The President’s instruction to
Ehrlichman on April 17, 1973, to give
false testimony concerning Kalmbach’s
knowledge of the purpose of the pay-
‘ments to the Watergate defendants!

27. The President’s decision to give ,

Haldeman on April 25 and. 26, 1973, ac-
.cess.to tape recordings of presidential
conversations, after Assistant Attor-

- ney General Petersen had repeatedly

warned the President that Haldeman
was a suspect in the Watergate investi-

-gation.

'28. The President’s refusal to dis-
close the existence of the White House
taping system.

29. The President’s statement to for- |

* the trapscripts contained “the whole
stery” of the Watergate matter.

32. The President’s refusal in April,
was before the committe the follow-
suhpoenas of the Committee issued in
connection with its impeachment in-
quiry. )

In addition to this evidence, there
was before the committee the folow-
ing evidence:

1. Beginning immediately after June
17, 1972, the involvement of each of
the President’s top aides and political
associates, Haldeman, Mitchell, Ehrl-
ichman, Colson, Dean, LaRue, Mar-
dian, Magruder, in the Watergate
cover-up.,

2. The clandestine payment by
Kalmbach and LaRue of more than
$400,000 to the Watergate defendants. )

3. The attempts by Ehrlichman and
Dean to interfere with the FBI investi-
gation.

4. The perjury of Magruder, Porter,
Mitchell, Krogh, Strachan, Haldeman
and Ehrlichman. .

‘Finally, there was before the com-
mittee a record of public statements
by the President between June 22,
1972, and June 9, 1974, deliberately
contrived to deceive the courts, the De-
partment of Justice, the Congress and



purposes of these agencies.

This conduct has included' one or
more of the following:

1. He has, acting personally and
through his subordinates and agents,
endeavored to obtain:from the Inter-
nal Revenue Service, in violation of
the constitutional rights of citizens,
confidential information contained in
income tax returns for purposes not
authorized by law, and to cause, in vio-
lation of the constitutional rights of
citizens, income tax audits or other in-
come tax investigations to be initiated
or conducted in a discriminatory man-
ner.

2. He misused the Federal Bureau of
Investigation, the Secret Service, and
other executive personnel, in violation
or disregard of the -constitutional

rights of citizens, by directing, or au- -

thorizing such agencies or personnel to
conduct or -continue electronic surveil-
lance or other investigations for pur-
poses unrelated to national security,
the enforcement of laws, or any other
lawful function of his office; he did di-
rect, authorize, or permit the use of in-
formation obtained thereby for pur-
poses unrelated to national security,
the enforcement of laws, or any other
lawful function of his office; and he
did direct the concealment of certain
records made by the Federal Bureau

. of Investigation of electronic surveiel-
lance.

3. He has, acting personally and
through his subordinates and agents,
in violation or disregard of the consti-
tutional rights of citizens, authorized
and permitted to be maintained a se-
cret investigative unit within the office
of the President, financed in part with
money derrived from campaign contri-
butions to him which unlawfully wuti-
lized the resources of the Central In-
telligence Agency, engaged in covert
and unlawful activities, and attempted
to prejudice the constitutional right of
an accused to a fair trial. '

4. He has failed to take care that the

laws were faithfully executed by fail-
ing to act when he knew or had reason
to know that his close subordinates en-
deavored to impecde.and frustrate law-
fal inquiries by duly constituted execu-
tive, judicial, and legislative entities
concerning the unlawful entry into the
headquarters of the Democratic: Na-

fional Committee and the cover up

thereof; and concerning other unlawful
activities including those relating to
the confirmation of Richard Klein+
disnst as attorney general of the
United. States, the electronic surveil-

lauce of private citizens, the break-in-

into the office of Dr. Lewis Fielding,
and the campaign financing practices
of the Committee to Re-Elect the Pres-
ident. )

5. In disregard of the rule of law. He
knowingly misused the executive pow-
er by interfering with agencies of the
executive branch including the Federal
Bureau of Investigation, the Criminal
Division, and the Office of Watergate
Special Prosecution Force, of the De-
partment of Justice, and the Central
‘Intelligence Agency, in violation of his
doty to take care that the laws be
faithfully executed. )

Tn all of this, Richard M. Nixon has
acted in a manner contrary to his trust
2s President and subversive of consti-
tutional government, to the great prej-
udice of the cause of law and justice
and to the manifest injury of the peo-
ple of the United States. ;

Wherefore Richard M. Nixon, by

such conduct, warrants im-peachme'ntv

and trial, and removal from office.

In récommending Article II to the
House, the committee finds clear and
convincing evidence that Richard M.

" Nixon, contrary to his trust as Presi-

dent and unmindful of the solemn
duties of his high office, has repeat-

. edly used his power as_President to

violate the Constitution and the lgw of
the land. o '
In so doing, he has failed in the obli-
gaton that'every citizen has to:live un-~
der the law. But he has done more, for
it is the duty of the President not
merely to live by the law but to sec
that law is faithfully applied. Richard
M. Nixon has repeatedly and willfully
failed to perform that duty. He has
failed to perform it by authorizing and,
directing actions that violated -~ disre-

garded the rights of citizens r-:' that’

corrupted and attempted to rrupt
the lawful functionioning of executive
agencies. He has failed to perform it
by condoning and ratifying, rather than
acting ‘to stop, actions by his sutbordi-

‘nates that interferred with lawful in-:
vestigations and impeded the enforce-

ment of the laws.
Article II, Section 3 of the Constitu-
tion requires that the President “shall

take care that the laws be faithfully.

executed.” Justice Felix Frankfurter

described this pronision as “the em-.‘

bracing function of the President”,
President Benjamin Harrison called it
“the central idea of the office.” “In a
Republic, Harrison wrote, “the thing
to be executed is the law, not the will
of the ruler as in despotic govern-
ments. The President cannot go be-
yond the law, and he cannot go beyond
the law, and he cannot stop short of it.”

The conduct of Richard M. Nixon has
constituted a repeated and continuing
abuse of the powers of the Pre . lency
in disregard of the fundaments  inci-
ple o the rule of law in our sy.:em of
government. This abuse of the powers
of the President was carried out by
Richard M. Nixon, acting pers?nall,v
and through his-subordinates, for his
own political advantage, not fbi;'p‘.any
legitimate governmental purpose” and
without due consideration for theé na-
tional - good. . '

The rule of law needs no defense hy
the committee. Reverence for the laws,
said Abraham Lincoln, should “become
the poltical religion .of the nation.”
Said Theodore Rooseyelt, “No man is
above the law and no man is below it;

not do “we ask any man’s permission

when we require him to obey it.”
It is a basic principle of our govern-

ment that “we submiit ourselves to rul- -

ers only if they are under rules.”

“Decency, security, and liberty al.ikc"

demand that governmental officials

shall be subjected to the same rules of-

conduct that are commands to the citi-
zen,” wrote Justice Louis Brandeis.

In a footnote, the committee added
that Justice Brandeis went on to say;
“In a government of laws, existence of
the government will be imperiled if it

fails to observe the law scrupulqusly. -

Our government is the potent, the om-
nipresent teacher. For good or for ill,
it teaches the. whole people by its ex-
ample. Crime is- contagious. If the gov-
ernment becomes a lawbreaker, it
breeds contempt for law; it invites ev-

' ery man to become a law unto himself :

it invites anarchy. To declare that in
the administration of the eriminal law
the end justiifies the means - to declare
that the government may commit
crimes in order to secure the convic-
tion of a private citizen — would bring
a terrible retribution.”

The Supreme Court has said: “No
man in this country is so high that he
is above the law. No officer of the law
may set that law at defiance with im-
punity. All the officers of the govern-
ment, from the highest to the lowest,
are creatures of the law and are ho.nd

- to obey it.
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“It, is the only supreme power in our
system of government, and every man
who by accepting office participates in
its functions is only the more strongly
bound to submit to that” supremacy
and to observe the limitations upon
‘the exercise ofithe authority which it
gives.”

. Our pation owes its strength, its sta-
bility, and its endurance to this princi-

i ple.

In asserting the supremacy of the
rule of law among the principles of
our government, the committee is
enunciating no new standard of presi-
dential conduct. The possibility that
Presidents have violated this standard
in the ‘past does not diminish its cur-
rent — and future — applicability. Re-
peated abuse of power by one who
holds the highest public office requires .
prompt and decisive remedial action,
for it is in the nature of abuses of
power that if they go unchecked they '
will become overbearing, depriving the
people and their representatives of the
strength of will or the wherewithal to

. resist.

Out Constitution provides for a re-
sponsible chief executive, accountable
for his acts. The framers hoped, in the
words of Elbridge Gerry, that “the
maxim would never be adopted -here
that the chief magistrate could do no
wrong.” They provided for a single ex-
ecutive because, as Alexander Hamil-
ton wrote, “the executive power is more
eas(ﬂy confined when it is one” and
“there should be a single object for

the . . . watchfulness of the people.”

The President, said James Wilson,
one of the principal -authors of the
Constitution, “is the dignified, but ac-
countable magistrate of a free and
great people.” Wilson said, “The execu-
tive power is better to be trusted when
it has no screen ... We have a respon-
sibility in the person of our President;
.. - he cannot roll upon any other per-
son the weight of his criminality . . .”
As both Wilson and Hamilton pointed
out, the President should not be able
to hide behind his counselors; he must
ultimately be accountable for their
acts on his behalf. James Iredell of
North Carolina, a leading proponent of
the proposed Constitution and later a
Supreme Court justice, said that the
President “is of a very different na-
ture from a monarch. He is to be . ..
personally. responsible for any abuse
of the great trust reposed in him.”

In considering this article the com-
mittee has relied on evidence of acts di-
rectly attributable to Richard M.-
Nixon himself. He has repeatedly at-
tempted to conceal .his accountability
for these acts and attempted to de-
ceive and mislead the American people
about his own responsibility. He gov-
erned behind closed doors, directing
the operation of the executive branch
through close subordinates, and sought
to conceal his knowledge of what they
did illegally on his behalf. Although
the committee finds it unnecessary in
this case to take any position on
whether the President should be held
accountable, through exercise of the
power of impeachment, for the actions
of his immediate subordinates, under-
taken on his behalf, when his personal
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the American people.

President Nixon’s course of conduct
following the Watergate break-in, as
described in Article I, caused action
not only by his subordinates but by the
agencies of the United States, includ-
ing the Department of Justice, the FBI,
and the CIA. It required perjury, de
struction of evidence, obstruction of
justice, all crimes. But, most import-
ant, it required deliberate, contrived,
and continuing deception - of the
American people.

President Nixon’s actions resulted in
a manifest injury to the confidence of
the nation and great prejudice to the
cause of law and justice, and was sub-
versive of constitutional government.
His actions were contrary to his trust
as President and unmindful of the sol-
emn duties of his high office. It was
this serious violation of Richard M,
Nixon’s constitutional obligations as
President, and not the faet that viola-
tions of federal criminal statutes oc-
curred, that lies at the heart of Article
I

The committee finds, based upon
clear and convinecing evidence, that his
conduct, detailed in the foregoing
pages of this report, constitutes “high

crimes and misdemeanors” as that
term is used_in Article II, Section 4 of
the: Constitution. Therefore, the com-
mittee recommends that the House of
Representatives - exercise its constitu-
tional power to impeach Richard M.
Nixon.
-L-On-Aug. 5, 1974, nine days after the
committee had voted on Article I;
President Nixon released to the public
and " submitted to the Committee on
the Judiciary three additional edited
White House “transcripts of presiden-
tial conversations that took place on
June 23, 1972, six days following the
DNC break-in. . :

Judge Sirica had that day released

to.the special prosecutor transcripts of

those conversations pursuant to the
mandate of the United States Supreme
Court. The .committee had subpoenaed
the tape recordings of those conversa-
ticns, but the President had refused to
honor the subpoena.

These transcripts conclusively - con-
firm the finding that the committee
had already made, on the basis of clear
and convincing evidence, that from
shortly after the break-in on June 17,
1972, Richard M. Nixon, acting person-
ally and through his subordinates and

‘ .00 27 of the 38 members
of the commiittee found that
the evidence before it could only
lead to one conclusion: that
- Richard M. Nixon, using the
powers of his high o ffice; en- -
gaged, personally and through
' his subordinates and agents, in a
. course of conduct or plan de-
' signed to delay, impede and,
-obstruct the investigation o f the
unlawful entry, on June 1 7,
1972, into the headquarters of
the Democratic National Com-
nmittee ; to cover up, conceal and
protect those responsible ; and
to conceal the existence and
scope of other unlawful covert
‘activities.”

agents, made it his plan to and did di-
rect his subordinates to engage in a
course of conduct designed to delay,
impede and obstruct investigation of
the unlawful’entry of the headquarters
of the Democratic National Committee;
to cover up, conceal and protect those
responsible; and to conceal the exist-
ence and scope of other unlawful co-
vert activities.

ARTICLE II

Using the powers of the office of
President of the United States, Rich-
ard M. Nixon, in violation of his consti-
tutional oath faithfully to execute the
office of President of the United -
States and, to the best of his ability,
preserve, protect, and defend the con-
stitution .ef the United States, and in
disregard of his constitutional duty to
take care that the laws be faithfully
executed has repeatedly engaged in
conduct violating the constitutional
rights of citizens, impairing the due
and proper administration of justice
and the conduct of lawful inquiries, or
contravening the laws governing agen-
cies of- the executive hranch and the



authorization and knowledge of them
cannot be proved, it is appropriate to
call attention to the dangers inherent
in the performance of the highest pub-
lic office in the land in an air of se-
crecy and concealment.

The abuse of a President’s powers
poses a serious threat to the lawful and
proper functioning of the government
and the people’s confidence in it.” For
just such presidential misconduct
the impeachment power was included
in the Constitution. The impeachment
provision, wrote Justice Joseph Story
in 1833, “holds out a deep and immedi-
ate responsibility, as a check upon ar-
bitrary power; and compels the chief
magistrate, as well as the humblest cit-
izen, to bend to the majesty of the
law.” And Chancellor James Xent
wrote in 1826: “If . . . neither the sense
of duty, the foree of public opinion,
nor the transitory nature of the seat,
are sufficient to secure a faithful exer-
cise of the executive trust, but the
President will use the authority of his
station to violate the Constitution. or
law of the land, the House of Repre-

sentatives can arrest him in his career, .

by resorting to the power of impeach-
ment.”

The committee has concluded that, to
perform its‘constitutional duty, it must
approve this Article of Impeachment
and recommend it to the House, If we
had been unwilling to carry out the
principle that all those who govern, in-
cieding ourselves, are accountable to

the law and the Constitution, we would _

have failed in our responsibility as
representatives of the people, elected
under the Constitution. If we had not
been prepared to apply the principle
of presidential accountability embod-

ied in 'the impeachment clause of the
Constitution, but had instead condoned
the conduct of Richard M. Nixon, then
another President, perhaps with a dif-
ferent political philosophy, might have
used this illegitimate power for fur-
ther encqoachm-ents on the rights of
citizens and further usurpations of the
power of other branches of our govern-
ment. By adopting this article, the
committee seeks to prevent the recur-
rence of any such abuse of presidential
power, ?

The committee finds that, in the per-

formance of his duties as President,
Richard M. Nixon on many occasions
has acted to the detriment of justice,

~right, and the public good, in violation

of his congtitutional duty to see to the
faithful executior of the laws. ' This
conduct has demonstrated a contempt
for the rule of law;. it has posed a
threat to our democratic republic. The
committee finds that this conduct con-
stitutes “high crimes and misdemean-
ors” within the meaning of the Consti-
tution that it warrants his impeach-

‘ment by the House, and that it requires

that he be put to trial'in the Senate.
In recommending Article II to the
House, the committee finds clear and
convincing evidence that Richard M.
Nixon has not faithfully executed the
executive 1rust, but has, repeatedly
ured his authority as President to vio-
late the Constitution and the law of
the land. In so doing, he violated the
oblization that every citizen has to live
under the law. But.he did more, for it
is the duty of the President not merely
to live by the law but to see that law

faithfully applied. Richard M. Nixon
‘repeatedly and willfully failed to per-

form: that duty. He failed to perform it

essary to the exercise of the sole
power of impeachment vested by the
Constitution in the House of Repre-
sentatives.

In all of this, Richard M. Nixoen has
acted in a manner contrary to his trust
a President and subversive of constitu-

tional government, to the great pr'eju-
dice of the cause of law and justice,.

and to the manifest injury of the peo-
ple of the United States. Wherefore,
Richard M. Nixon, by uch conduct,
warrants impeachment and trial, and
removal from office.

CONCLUSION

The undisputed facts, historic pre-
cedent, and applicable legal principles
support the. committee’s recommenda-
tion of Article III. There can be no
question that in refusing to comply
with limited, narrowly drawn subpoe-
nas—issued only after the committee
was.satisfied that there was other evi-
dence pointing to the existence of im-
peachable offenses—the President in-
terfered with the exercise of the
House’s function as the “Grant Inquest
o fthe Nation.” Unless the defiance of
the committee’s subpoenas under these
circumstances is considered grounds
for impeachment, it is difficult to con-

“ceiva of any President acknowledging

that he is obligated to supply the rele-
vant evidence necessary for Congress
‘0 exercise its constitutional responsi-
blity in an impeachment proceeding.
Il this were to occur; the impeachment
power would be drained of its vitality.
Article III, therefore, seeks to pre-
serve the integrity of the impeachment
process itself and the ability of Con-
gress to act as the ultimate safeguard
against improper presidential conduct.

by authorizing and directing actions
that violated the rights of citizens and
that interfered with the functioning of
executive agencies. And he failed to
perform it by condoning and ratifying,
rather than acting to stop, actions by
his subordinates interfering with the
enforcement of the laws.

ARTICLE 1II

In his conduct of the office of Presi-
dent of the United States, Richard M.
Nixon, contrary to his oath faithfully
to execute the office of President of
the United States and, to the best of
his- ability, preserve, protect, and de-
fend the Constitution of the United
States, and in violation of his constitu-
tional duty to take care that the laws
be faithfully executed, has failed with-
out lawful.cause or excuse to produce
papers and things as directed by duly
authorized subpoenas issued by ' the
Committee on the Judiciaty of the
House of Representatives on April 11,
1974, May 15, 1974, May 30, 1974, and
June 24, 1974, and willfully disobeyed
such subpoenas, the subpoenaed pa-
pers and things were deemed neces-
sary by the committee in order to re-
solve by direct evidence fundamentally
factual questions relating to presiden-
tial direction,” knowledge or approval
of actions demonstrated by other evi-
dence to be substantial grounds for im-
peachment of the President. In refus-
*ing to produce these papers and things
Richard M. Nixon, substituting his
judgment as to what materials were
necessary for the inquiry, interposed
the powers of the President against
the lawful subpoenas of the House of
Representatives, thereby assuming to
himself functions and judgements neec-
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lI: Viewsof 10 Republicans

Fallowing are excerpts from the mi-
nority views of Reps. Edward Hutchin-
son, Henry P. Smith III, Charles W.
Sandman Jr., Charles E. Wiggins, David
W. Dennis, Wiley Mayne, Trent Lott,
Carlos J. Moorehead, Joseph L. Maraziti,
and Delbert R. Latta: .

General _

It is true, as President' Gerald R.
Ford said in his inaugural remarks,
that “our long national nightmare is

»

over,” at least in the sense that anxiety

- over the impact of a raging Watergate

controversy on the ability of the coun-
try’s Chief Executive to govern effec-
tively, or even to remain in office,
abruptly ended upon the resignation of
Richard Nixon from the Presidency.
That resignation also rendered moot,
in our view, the sole question to which
the Committee’s impeachment inquiry
was addressed; namely, whether suffi-
cient grounds exist for the House of
Representatives to exercise its consti-
tutional power to impeach Mr. Nixon.
We see no need for the Members of
the House to take any action whatso-
ever with respect to the filing of this
Committee Report, other than to read
it and the individual and minority
views included herein.

It is perhaps less wrgent, but it is
surely mo less mecessary, that we rec-
ord our views respecting the more sig-
nificant questions of law and fact
which we perceive to be posed by the
record compiled by the Committee in
the course of its Impeachment Ingiury.
This remains important, not because
whatever we in the minority or our
colleagues who constituted the Com-
mittee’s majority on these issues now
say about them will affect the tenure
in office of any particular President,

but because we have an obligation, -

both to our contemporaries and to pos-
terity, not to perpetuate, unchallenged,
certain theories of the evidence, and of
law, which are propounded by the ma-
Jorify but which we believe to be errone-
ous
It is essential that, as the emotional
and intellectual tensions of the preres-
ignation period subside, neither Mem-
- bers of the Committee nor other Amer-
icans so relax their efforts to analyze
and understand the evidence accumu-
lated by the Committee that they be-

come indiscriminate in their approach -

to the various allegations of miscon-
duct which we examined. Our grati-
tude for his having by his resignation
spared the Nation additional agony
sheuld not obscure for history our
judement that Richard Nixon, as Presi-
dent, committed certain acts for which
he should have been impeached and
removed from office. Likewise, having
effectively admitted guilt on one im-
peachable offense—obstruction of jus-
tice in connection with the Watergate
investigation—Richard Nixon -is not
consequently to be presumed guilty of
all other offenses with which he was
charged by the majority of the Com-
mittee that approved recommending to
the full House three Articles of Im-
peachment against him. Indeed, it re-
mains our view that, for the most part,
he was not. guilty of those offenses and
that history should so record.

Our views respecting the merits of
each of the major allegations made by
the majority of the Committee against
President Nixon are set out more fully
in the separate discussions of the three

proposed Articles which follow. 'L'o .

summarize: .

(1) With respect to proposed Article
I, we believe that the charges of con-
spiracy to obstruct justice, and ob-
struction of justice, which are con-
tained in the Article in essence, if not
in terms, may be taken as substantially
confessed by Mr. Nixon on August 5,
1974, and corroborated by ample other
evidence in the record. Prior to Mr.
Nixon’s revelation of the contents of
three conversations between him and
his former Chief of Staff, H. R. Halde-

‘man, that took place on June 23, 1972,

we did not, and still do not, believe
that the evidence of presidential in-
volvement in the Watergate cover-up
conspiracy, as developed at that time,
was sufficient to warrant Members of
the House, or dispassionate jurors in
the Senate, in finding Mr. Nixon guilty
of an impeachable offense beyond a

reasonable doubt, which we believe to
-be the appropriate standard. \

(2) With respect to proposed Article

II, we find sufficient evidence to war-
rant a belief that isolated instances of
unlawful conduct presidential aides
and subordinates -did occur during the
five-and-one-half years of the Nixon
Administration, with varying degrees
of direct personal knowledge or in-
volvement of the President in these re--
spective illegal episodes. We roundly
condemn such abuses and unre-
servedly favor the invocation of exist-
ing-legal sanctions, or the creation of
new ones, where needed, to deter such
reprehensible official conduct in the
future, no matter in whose Administra-

tion, or by what brand or partisan, it

might be perpetrated.

Nevertheless, we cannot join with
those who claim to perceive an invidi-
ous, pervasive “pattern” of illegality in
the conduct of official government
business generally by President Nixon.
In some instances, as noted below, we
disagree with the majority’s interpre-

+ tation of the evidence regarding either

the intrinsic illegality of the conduct
studied or the linkage of Mr. Nixon
personally to it. Moreover, even as to
those acts which we would concur in
characterizing as abusive and which
the President appeared to direct or
countenance, neither singly nor in the
aggregate do they impress us as being
offenses for which Richard Nixon, or
any President, should be impeached or

removed from office, when' considered,
as they must be, on their own footing
‘apart from the obstruction of justice-
charge under proposed Article T which
we believe to be sustained by the evi-
dence. . :

(3) Likewise, with respect to pro-
posed Article III, we believe that this
charge, standing alone, affords insuffi-
cient grounds for impeachment. Our
concern here, as explicated in the dis-
cussion below, is that the Congres-
sicnal subpoena power itself not be too
eacily abused as a means of achieving
the impeachment and removal of a
President against whom no other sub-
stantive impeachable offense has been
proved by sufficient evidence derived
from sources other than the President
himself. We believe it is particularly
important for the House to refrain
from impeachment on the sole basis of
noncompliance with subpoenas where,
as here, colorable claims of privilege
have been asserted in defense of non-
production of the subpoenaed materi-
als. and the validity of those claims
has not been adjudicated in any estab-
lished, lawful adversary proceeding be-
fore the House is called upon to decide
whether to impeach a President on
grounds of noncompliance with sub-
poenas issued by a Committee inquir-
ing into the existence of sufficient
grounds for impeachment.

Richard Nixon served his country in
elective office for the better part of
three decades and, in the main, he
served it well. Each of the undersigned
voted for him, worked for and with
him in election campaigns, and sup-
ported the major portion of his legisla-
tive program during his tenure as
President. Even at the risk of seeming
paradoxical, since we were prepared to
vote for his impeachment on proposed

“Artice I had he not resigned his of-

fice, we hope that in the fullness of
time it is his accomplishments—and
they were many and significant—
rather than the conduct to which this
Report is addressed for which Richard
Nixon is primarily remembered in his-
tory. ’ .
We know that it has been said, and
perhaps some will continue to say, that -
Richard Nixon was “hounded from of-
fice” by his political opponents and
media critics. We feel constrained to
point out, however, that it was Richard
Nixon who impeded the FBI’s investi-

Opposing

;1

i
!

All Articles



gation of the Watergate affair by
wrongfully attempting to implicate the
Central Intelligence Agency; it was
Richard Nixon, who created and pre-
served the evidence of that transgres-
sion and who, knowing that it had
been subpoenaed by this Committee
and the Special Prosecutor, concealed
its terrible import, even from his own
counsel, until he could do so no longer.
And it was a unanimous_ Supreme
Court of the United States which, in
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an opinion authored. by the Chief Jus-
tiee whom he appointed, ordered Rich-
ard Nixon to surrender that evidence
to the Special Prosecutor, to further
the ends of Jjustice.

The tragedy that - finally engulfed

Richard Nixon had many facets. One
was the very self-inflicted nature of
the harm. It is striking that such an
able, experienced and perceptive man,
whose ability to grasp the global impli-
cations of events little noticed by oth-
ers may well have been unsurpassed
by any of his predecessors, should fail
to comprehend the damage that ac-
crved daily to himiself, his Administra-
tion; and to the Nation, as day after
day, month after month, he imprisoned
the truth about his role in the Water-
gate cover-up so long and so tightly
within the solitude of his Oval Office
that it could not be unleashed without
destroying his Presidenecy.

We submit these Minority Views in
the hope what we might thereby help
provide to our colleagues in the House,
and to the public at large, a broader
perspective than might otherwise’ be
available on these events which have
come to play such .a surprisingly large
part in all of our lives. Joined, we are
confident, by our colleagues on the
majority of the Committee who,
through these past nine months, strug-
gled as we did to find the truth, we
conclude by expressing a final, ‘earnest
hope: that these observations and all
that we have said and done during the
course of this Inquiry will prove to
have served, as they were intended to
serve, the security, liberty and general
welfare of the American people.

Meaning of- *‘Treason, Brib-
ery or Other High Crimes and
Misdemeanors”

The Constitution of the TUnited
States provides that the President
“shall be removed from Office on Im-
peachment for, and Conviction of,
Treason, Bribery, or other high Crimes
and Misdemeanors.” Upon impeachment
and conviction, removal of the Presi-
dent from office is mandatory. The of-
fenses for which a President may be
impeached are limited to those enu-
merated in the Constitution, namely
“Treason, ‘Bribery, or other high
Crimes and Misdemeanors.” We do not
believe that a President or -any other
civil officer of the United States gov-

ernment may constitutionally be im-
peached and convicted for errors in
the administration of his office.

1. Adoption of “Treason, Bribery,
or Other High Crimes and Mis.
demeanors” at Constitutional Con.
vention. '

The original versién of the impeach-
ment clause at the Constitutional Con-
vention of 1787 had made “mal-practice
or neglect of duty” the grounds for im-
peachment. On July 20, 1787, the Fram-
ers debated whether to retain this
clause, and decided to.do so. -

Gouverneur Morris, who had moved
to strike the impeachment clause alto-
gether, began by arguing that it was
unnecessary because the executive
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“can do no.criminal act without Coad-
jutors who may be punished.” George
Mason disagreed, arguing that “When
great crimes were committed he
(favored) punishing the principal as
well as the Coadjutors.” Fearing re-
course to assassinations, Benjamin
Franklin favored impeachment “to pro-
vide in the Constitution for the regu-
lar punishment of the executive when
his misconduct should deserve it, and
for his honorable acquittal when he
should be unjustly accused.” Gou-
verneur Morris then admitted that
“corruption & some few other offen-
ses” should be impeachable, but
thought “the case ought to be enumer-
ated & defined.”

Rufus King, a co-sponsor of the mo-
tion to strike the impeachment clause,
Dpointed out that the executive, unlike
the judiciary, did not hold hig office
during good behavior, but during a
fixed, electiye term; and accordingly
ought not to be impeachable, like the
judiciary, for “misbehaviour:” this
would be “destructive of his independ-
€nce and of the principles of the Con-.
stitution.” Edmund Randolph, how-
ever, made a strong statement in favor
of retaining the impeachment clause:

- Guilt wherever found ought to
be punished. The Executive will
have great opportunitys of abusing
his power, particularly in time of
var when the military force, and
in some respects the public money
will be in his hands.




... He is aware of the necessity
of proceeding with a cautious
hand, and of excluding as much as
possible the influence of the Legis-
lature from the business. He sug-
gested for comsideration . . . re-
quiring some .preliminary inquest
of whether just grounds for im-
peachment existed.

Benjamin Franklin' again suggested
the role of impeachments in releasing
tensions, using an example from inter-
national affairs involving a secret plot
to cause the failure of a rendezvous be-
tween the French and Dutch fleets—
an example suggestive of treason. Gou-
verneur Morris, his opinion now
changed by the discussion, closed the
debate on a note echoing the position
of Randolph: )

. Our Executive ', , |, may be
bribed by a greater interest to be-
‘ray his trust; and no one would
say that we ought to expose our-
selves to the danger of seeing the
first - Magistrate ' in foreign pay
without being able to guard agst.
it by displacing him . . . The Exec-
utive ought therefore to be im-
veachable for treachery; Corrupt-
ing his electors, and incapacity
were other causes of impeach-
ment. For, the latter he should be
punished not as a man, but as an
officer, and punished only by .deg-
radation from his office . .. When
we make him amenable to Justice
however ‘we should take care to
provide some mode that will not
make him dependent on the Legis-
lature. ' '

After the July 20 vote to retain the
impeachiment clause, the resolution
containing it was referred fo the Com-
mittee on Detail . which substituted

"“treason, bribery or corruption” for
“mal-practice or neglect of duty.” No
surviving records explain the reasons
for the change, but they are not diffi-

cult to understand, in light of the floor-

discussion  just summarized. ‘The
change fairly captured the sense of the
July 20 debate, in which the grounds
for impeachment seem to have been
such acts as would either cause danger
to the very existence of the United
States, or involve the purchase and
sale of the “Chief of Magistracy,”
which would tend to the same result.
It is not a fair summary of this debate
—which is the .only surviving discus-
sion ,of any length by the Framers as
to the grounds for impeachment—to
say that the Framers were principally
concerned with reaching a course of
counduct, whether or not criminal, gen-
erally inconsistent with the proper and
effective exercise of the office of the
presidency. They were concerned with
preserving the government from being
overthrown by the treachery or cor-
ruption of one man. Even in the con-
text of that purpose, they steadfastly
reiterated the importance of putting a
check on the legislature’s use of power
and refused to expand the narrow defi-
nition they had given to treason in the
Constitution. They saw punishment as
a significant purpose of impeachment.
The changes in language made by the
Committee on Detail can be taken to
reflect a consensus of the debate that
(1) impeachment would be 'the proper
remedy where grave crimes had been
committed, and (2) adherence to this
standard would satisfy the widely rec-

ognized need for a check on potential

excesses of the impeachment power it-
self C

The impeachment clause, as

amended by the Committee on Detail

to refer to “treason, bribery or corrup-
tion,” was reported to the full Conven-
tion on August 6, 1787, as part of the
draft constitution. Together with other
sections it was referred to the Com-
mittee of Eleven on August 31. This
Committee further narrowed the
grounds to “treason or bribery,” while
at the same time substituting trial by

the Senate for trial by the Supreme
Court, and requiring a two-thirds vote
to conviet. No surviving records ex-
plain the purpose of this change. The
mention "of “corruption” may have
been thought redundant, in view of the
provision for bribery. Or. corruptior
might have been regarded by the Com
mittee as too broad, because not a wel]
deﬁnqd crime. In any case, the change
limited the grounds for impeachment
to two clearly understood and enu-
.merated crimes.

The revised clause, containing the
grounds “treason and bribery,” came
before the full body again on
“September 8, late in|the ‘Convention.
George Mason moved to add to the
enumerated grounds for impeachment.
Madison’s Journal reflects the follow-
ing exchange:

Col. Mason. Why is the provision
restrained to Treason & bribery
only? Treason as defined in the
Constitution will not reach many
great and dangerous offenses.
Hastings is not guilty of Treason.
Attempts to subvert the Constitu-

« tion may not be Treason as above
defined—as bills ' of attainder
which have saved the British Con-
stitution are forbidden, it is the
more necessary to extend: the
power of impeachments. He moved
te add after “bribery” “or malad-
ministration.” Mr. Gerry seconded

“him—

Mr. Madison. So vague a term

will be equivalent to a tenure dur-
-ing pleasure of the Senate.

Mr. Govr. Morris., it will not be
put in force & can do no harm-—
An election of every four years

. Will prevent maladministration,
Col. Mason withdraw “maladminis-
tration” & substitutes “other high
crimes and misdemeanors” agst.
the State.”

On the question thus éltered,' the

- motion of Colonel Mason ‘passed by a

vote of eight to three.

Madison’s notes reveal no debate as
to the meaning of the phrase “other
high Crimes and Misdemeanors.” All
that appears is that Mason was con-
cerned with the narrowness of the def-
inition of treason, that his purpose in
proppsing “maladministration” was to
reach great and dangerous offenses;
and that Madison felt that
“maladministration,” which was in-
clided as a ground for impeachment
of public officials in the constitutions
of six states, including his own, would
be too “vague” and would imperil the
independence of the President.

It is our judgment, bessd upon this

-constitutional history, tnat the Fram-

ers of the United States Constitution
intended that the President should be
removable by the legislative branch
only for serious misconduct dangerous
to the system of government estab-
Tished by the Constitution. Absent the
element of danger to the State, we be-
lieve the Delegates to the Federal Con-
vention of 1787, in providing that the
President should serve for a fixed elec-
tive term rather than during good be-
havior or popularity, struck the bal-
ance in favor of stability in the execu-
tive branch. We have never had a Brit-

_ish parliamentary system in this coun-

try, and we have never adopted the de-
vice of a parliamentary vote of no-eon-

- fidence in the chief executive. If it is

thought desirable to adopt such a sys-
tem of government, the proper way to
do so is by amending our written Cor_x—
stitution—not by removing the Presi- .
dent.

- 2. Are “High Crimes and Misdemean-

_ors” Non-Criminal?

a. Language of the Constitution.

The language of the Constitution in-
dicates that impeachment can lie only
for serious criminal offenses.

First, of course, treason and _l}gi_bery

were indictable offenses in 1787, as
they are now. The words “crime” and
“misdemeanor,” as well, both had an
accepted meaning in he English law of

. toe day, and referred to criminal acts.

Sir Wtilliam Blackstone’s ‘Commen-

 taries on the Laws of England, (1771),
‘WhiC'h- enjoyed a wide circulation .in

the American colonies, defined the

terms as follows.
L. A crime, or misdemeanor is an
act committed, or omitted, in viola-
iion of a public law, either forbid-
ding or commanding it. This gen-
eral definition comprehends both
crimes and misdemeanors; which,
properly speaking, are mere syn-
onymous terms: though, in com-
mon usuage, the word “crimes” is .
made to denote such offenses as
are of a deeper and more atrocious
dye; while smaller faults, and
nmissions of less consequence, are
comprised under the gentler name
of “misdemeanors” only.

See MINORITY, A19, Col. 1
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Thus, it appears that the word
“misdemeanor” was used at the time
Blackstone wrote, as it is today, to
refer to less serious crimes. :

Second, the use of the word “other”
m the phrase “Treason, Bribery or
other high Crimes and Misdemeanors”
seems to indicate that high Crimes and
Misdemeanors had something in com-
mon with Treason and Bribery—both
of which are, of course, serious crimi-
nal offenses threateping the integrity
of government. :

Third, the extradition clause of the
Articles of Confederation (1781), the
governing instrument of the United
Stetes prior to the adoption of the
Constitution, had provided for extradi-
tion from one state to another of any
person charged with “treason, felony
or other high misdemeanor.” If “high
misdemeanor” had something in com-
men with treason and felony in this
clzuse, so as to warrant the use of the
word “other,” it is hard to see what it
couilld have been except that all were
regarded as serious crimes. Certainly
it would not have bheen contemplated
that a person could be extradited for
an offense which was non-criminal.

Finally, the reterences to impeach-
ment in the Constitution use the lan-
guage of the criminal law. Removal
from office follows “conviction,” when
the Senate has “tried” the impeach-
ment. The party convicted is
“nevertheless . . " liable and subject to
Indictment, Trial. Judgment and
Punishment, according to Law.” The
trial of all Crimes is by Jury, “except
in cases of Impeachment.” The Presi-
dent is given power to grant “Pardons
for Offenses against the United States,
except in Cases of Impeachment.”

This constitutional usage, in its total-
ity, strengthens the notion that the
words “Crime” and “Misdemeanor” in
the impeachment clause are to be un-
derstood in their ordinary sense, ie.,
as importing criminality. At the very
least, this terminology strongly sug-

- gests the crinfinal or quasi-criminal na-
ture of the impeachment process.

b. English impeachment practice.

Tt is sometimes argued that officers
may be impeached for non-criminal
conduct, because the origins of im-
peachment in England in the four-
teenth and seventeenth centuries show
that the procedure was not limited to
criminal conduct in that country..

Tarly English impeachment practice,
however, often involved a straight
power struggle between the Parlia-
ment and the King. After parliamen-
tarv supremacy had-.been established,
the practice was not no open-ended as



it had been previously. Bla‘ckst!le
wrote (bétween 1765 and 1769) that -

(4)n impeachment hefore the
Tords by the commons of Great
Britain, in parliament, is a prose-
cution ot the already known -and
established law . . .

The development of English im-
peachment practice in the .eighteenth
century is illustrated by the r‘esult. of
{he first major nineteenth century im-
peazhment in -that country—that of
Lord Melville, Treasurer of the Navy,
in 1805-1806. Melville was charged with
wrongful use of pyblic moneys. Before
passing judgment, the House of Lords
requested the formal opinion '-of the
juriges upon the following question:

Whether it was lawful for the
Treasurer of the Navy, before the
passing of the Act. 25 Geo. 3rd, c.
31, to apply any sum of money
(imprested) to him for navy
(sumpsimus) serviceés to any pther
use whatsoever, public or private,
without express authority fovr' SO °
. doing; and whether such applica-
tion by such treasurer would l_lave
been a misdemeanor, or punisha-
ble by information or indictment?

- Jdt was not unlawful for the
“Treasurer of the Navy before the
-Act 25 Geo. 3rd, ¢ 31, .. . to a‘pp_ly
any sum of money imprested to him
for navy services, to other uses,

. without express authority fgr
so doing, so as to constitute a mis-
demeanor punishable by informa-
tion or .indictment.

Upon-this ruling by the judges that
Melville had committed no crime, he
was acquitted. The case thus str<_)ng1y
suggests that the Lords in .1890 be-
lieved an impeachment conviction to
require a “misdemeanqr pumfhable
by information or indictment.” The
case may be taken to cast doubt on ‘the
vitality of precedents from an earhgr,
more turbid political era and to‘pomt‘
the way to the Framers’ conception of
a valid exercise of the impeachment
power in the future. As a mgtter of
policy, as well, it is an appropriate pre-
cedent to follow in the latter twentieth
century. .

The argument that the vPresidept
should be impeachable for general mis-
behavior, because some English im-
peachments do not appear to-have in-
volved criminal charges, also takes too
Ji7*" - account of the historical fact that
t- + Framers, mindful of the turbu-
lnzce of parlimentary uses of the im-
peachment power, cut back on that
power in several respects in adapting
it to an American context. Congres-
sional bills of attainder and ex post
facto laws, which had supplemented
‘the impeachment power in England,
were expressly forbidden. Treason was
defined in the Constitution—and di-
fined narrowly—so that Congress act-
ing alone could not change the defini-
tion, as Parliament had been able to
do. The consequences of impeachment
and conviction, which in England had

frequently ‘-meant death, were limited’

-to removal .from office and disqualifi-
cation to hold further federal office.
‘Whereas a majority vote of the Lords
had suffieed for convittion, in America
a two-thirds vote of the Senate would
be required. Whereas Parliament had
had the power to impeach private citi-
zens, the American procedure could be
diracted only against civil officers of
h2 national government. The grounds
" impeachment—unlike the grounds
i impeachment in England—were
stated in the Constitution.

In the light of these modifications, it
is misreading history to say that the
Framers intended, by the mere ap-
proval of Mason’s substitute ‘amend-
ment, to adopt in toto the British
grounds for impeachment. Having
carefully narrowed the definition of
treason, for example, they could
scarcely have intended that British
treason precedents would guide ours.

¢. American inm “ment practice

The impeachmi: .. .f President An-
drew Johnson is the most important
precedent for a consideration of what
constitutes grounds for impeachment
of a President, even if it has been his-
torically regarded (¢nd probably fairly
S0) as an excessively partisan exercise
of the impeachment power.

The' Johnson impeachment was-the
product of a fundamental and Bitter
split between the President. and the
Congress as,to Reconstrtiction policy
in the Southern states following the
Civil War. Johison’s vetoes of leg-
islation, his use of pardons, and his
choice of appointees in the South all
made it impossible for the Reconstruc-
tion Acts to be enforced ix the manner
which Congress not only desired, but
thought urgently necessary.

On March 7, 1867, the House referred
to the Judiciary Committee a resolution
authorizing it.

to inquire into the official conduct of

Andrew Johnson . . . and to report

to this House whether, in- their opin-

ion, the said Andrew Johnson, while

in said office. has been guilty of acts -

which were designed or calculated to
© overthrow or corrupt the government
of the United States . . .; and whether
the said Andrew Johnson has been
guilty of any act, or has conspired
with others to do acts, which, in con-
templation of the Constitution, are
high crimes and misdemeanors, re-
quiring the interposition of the con-
stitutional powers of this House.

“Our - gratitude for his
having by his resignation
spared the nation addi-
tional agony should not
obscure for history our
judgment that Richard
Nixon commiiied certain
acts for which he should

2>

have been impeached . . .

On November 25, 1867, the Commit-
tee reported to the full House a resolu-
tion recommending impeachment, by a
vote of 5 to 4. A minority of the Com.
mittee, led by 'Rep. James F. Wilson of
Iowa, took the position that there
could be no impeachment because the
President had committed no crime:

In approaching a conclusion, we do
not fail to recegnize two stand-points
from which this case can .be viewed
—the legal and the political.

- - . Judge him-politically, we must
condemn him. But the day of politi-
cal impeachments would be a sad
one for this country. Political unfit-
ness and incapacity must be tried at
the ballot-box, not in the high court

of impeachment. A contrary rule
might leave to Congress but litile
time for other business than the
trial of impeachments.
- . ..(C) rimes and misdemeanors are ,
" not demanding our attention. Do
these, within the meaning of the
Constitg,‘cion, appear? Rest the case
upon political offenses, and we are
prepared to pronounce. against the
President, for such offenses are nu-
merous and grave. . .(yet) we still af-
firm that the conclusion awhich we
have arrived is correct.:
The resolution recommending im-
peachment was debated in the House
on December 5 and 6, 1867. Rep.
George S. Boutwell of Massachusetts
speaking for the Committee majority

in favor of impeachment, and Rep.
Wilson speaking in the negative. Aside
from characterization of undisputed
facts discovered by the Committeee,
the only point debated whether the
commission of a crime was an essential
point element of impeachable conduct
by the President. Rep. Boutwell began
by saying, “If the theory' of the law
submitted by. the minority of the com-
mittee be in .the judgment of this
House a true theory, then the majority
have no case whatsover.” “The country
was disappointed, no doubt, in the re-
port of the committee,” he continued,
“and very likely this House partici-
pated in the disappointment, that
there ‘was no specific charge, to ar-
raign him for this great crime, but is
he therefore to escape?”

The House of Representatives an-
swered this question the next day,
when the majority resolution recom-
mending, impeachment was defeated
by a vote of 57 to 108. The issue of im-
peachment was thus laid to rest for.
the time being.

- Earlier in 1867, the Congress had
passed the Tenure-of-Office Act, which
took away the President’s authority to
remove members of his own Cabinet,
and provided that violation of the Act
should be punishable by imprisonment
of up to five years and a‘fine of up to

ten thousand dollars and “shall be
deemed a high misdemeanor”—fair no-
tice that Congress would consider vio-
lation of the statute an impeachable,

as well as criminal, offense. It was

generally known that Johnson’s policy

toward Reconstruction was not shared

by his Secretary of War, Edwin M.

Stanton. Although Johnson believed

the Tenure-of-Office Act to be uncon-

stitutional, he had not infringed its

provisions at the time the 1867 im-

peachment attempt against him failed .
by such a decisive margin.

Two and a half months Iater, how-
ever, Johnson removed Stanton from
office, in apparent . disregard of the
Tenure-of-Office Act. The response of
Congress was immediate: Johnson was
impeached three days later, on Febru-
ary 24, 1868, by a vote .of 128 to 47—an
even greater margin than that by
which the first impeachment vote had
failed. :

The reversal is a dramatic demon-
stration that the House of Representa-
tives believed it had to find the Presi-
dent guilty of a crime before impeach-
ing him. The nine articles of impeach-
ment which were adopted against
Johnson, on March 2, 1868, all related
to his removal of Secretary Stanton,
allegedly in deliberaté violation of the
Tenure-of-Office act; the Constitution,
and certain other related statutes. The
vote had failed less than three months
before; and except for Stanton’s re-
moval amd related matters, Rothing in

the new Articles charged Johnson With
‘any act committed subsequent i e
previous vote.

The only other case of impeachment

of an officer of the executive branch is
that of Secretary of War William W,
Belknap in 1876. All five articles al-
leged that Belknap “corruptly” ac-
cepted and received considerable sums
of money in exchange for exercising
his authority to appoint a certain per-
son as a military post trader. The facts
alleged would have sufficed to consti-
tute the crime of bribery. Belknap Te-
signed before the adoption of the Arti-
cles and was subsequently indicted for
the conduct alleged. S

It may be acknowledged that in the
impeachment of federal judges, as op-
posed to executive officers, the actual
commission of a crime does not appear
always to have been thought essential
However, the debates in the House and
opinions filed by Senators have made
it clear that in the impeachments of
federal judges, Congress has placed



great reliance upon the “good behav-
im\r” clause. The distinction hetween of-
ficers tenured during good behavior
and elected officers, for purposes of
grounds for impeachment, was
stressed by Rufus King at the Consti-
tutional Convention of 1787. A judge’s
impeachment or conviction resting
upon ‘“‘general misbehavior,” in what-
ever degree, cannot be an appropriate
guide for the impeachment or convie-
tion of an elected officer serving for a
fixed térm.

The impeachments of federal judges
are also different from the case of a
President for other reasons: (1) Some
of the President’s duties, e.g., as chief
of a political party, are sufficiently dis-
similar to those of the judiciary that
conduct perfectly appropriate for him,
such as making a partisan political
speech, would be grossly improper for
a judge. An officer charged with; the
continual adjudication of disputes-]a-
bors under a more stringent injunction
against the appearance of partisanship
than an officer directly charged with
the formulation and negotiation of
public policy in the political arena—a
fact reflected in the adoption of Can-
ons of Judicial Ethics. (2) The phrase
“and all civil Officers” was not added
until after the debates on the impeach-
ment clause had taken place. The
words “high crimes and misdemea-
nors” were added while the Framerg
were debating a clause concerned ex.

- clusively with the impeachment of the
President. There was no discussion
during the Convention as to what
would constitute impeachable conduyct
for judges. (3) Finally, the removal of
,a President from office would obvi.
‘ously have a far greater impact upon
the equilibrium of our system of goy-
ernment than the removal of a single
federal judge.

d. The need for a standard: criming]
intent ’

When the Framers included the
power to impeach the President in our
Constitution, they desired to “provide
some mode that will not make him de-
pendent on the Legislature.”

To this end, they withheld from the
Congress many of the powers enjoy_ed
by Parliament in England; and they
defined the grounds for impeachment
in their written Constitution. It is,
lmrdly conceivable that the Framers
wished the new Congress to adopt as a
starting point the record of all the ex-
cesses to which desperate struggles for
power had driven Parliament, or to
use the impeachment power freely
whenever Congress might deem it de-

sirable. The whole tenor of the Fram- -

ers’ discussions, the whole purpose of
their many careful departures from
English impeachment practice, was in
the direction of limits and of stand-
ards. An impeachment power exercised
without extrinsic and objective stand-
ards would be tantamount to the use
of bills of attainder and ex post facto
" laws. which are expressly forbidden by
the Constitution and are contrary to
the American spirit of justice. .

It is beyond argument that a viola-
tion of the President’s oath or a viola-
tion of his duty to take care that the
laws be faithfully executed. must be
impeachable conduct or there. w

be no means of enforcing the Constitu-
tion. However, this elementary propo-
sition is inadequate to define the im-
peachment power. It remains to deter-
mine what kind of conduct constitutes
a violation of the oath or the duty
Furthermore, reliance on the summary
phrase, “violation of the Constitution,”
would not always be appropriate as a
standard, because actions constituting
an apparent violation of one provision
of the Constitution may be justified or
even required by other provisions of
the Constitution.

There are types of misconduct by

public officials——for example, inepti-

tude, or unintentional or “technical”.

‘violations of rules or statutes, or
“maladministration”—which would not
_'be criminal; nor could they be made
. criminal, consonant“with the Constitu-
tion, because the element of criminal
intent er mens rea would be lacking,
Without @ requirement of criminal acts
or at least criminal intent, Congress
would be free to impeach these offi-
cials. The loss of this freedom should
not be mourned; such a use of the im-

peachment power was never intended

by the Framers, is not supported by
the language of our Constitution, and,
if history is to guide us, would be seri-
ously unwise as well. :

As Alexander Simpson stated in his
Treatise on Federal impeachments
(1916):

. The Senate must find an intent
to do wrong. It is, of course, admit-

. ted that a party will be presumed
to intend the natural and neces-
Sary results of his voluntary acts,
but that is a presumption only,
and it is not always inferable from
the act done. So ancient is this
principle, and so universal is its
application, that it has long since

. ripened into the maxim, Actus non
facit reum, ( nisi) mens sit rea, and
has come to be regarded as one of
the fundamental legal principles
of our system of jurisprudence. (p.
29).

The point was thus stated by James
Iredell in the North Carolina ratifying
convention: “I beg leave to observe
that, when any man is impeached, it
must be for an error of the heart, and
not of the-head. God forbid that a
man, in any country in the world,
should be liable to be punished for

wgp&%judgment. This is not the case
e %

peachment power. It remains to qeter-
mine what kind of conduct constitutes

The évidence before the
Committee on the Judiciary

On August 5, 1974, the President re-
leased to the Committee and to the
public the transcripts of three conve: -
‘sations between himself and H. R.
Haldeman on June 23, 1972. Suffice it
to say that these-transcripts, together
with the cirecumstances of their belat-
disclosure, foreclosed further debate
with respect to the sufficiendy of proor
of the charges embodied in proposed
Article ' I and led inevitably. to the
President’s resignation three days
later.

In the wake of these sudden and de-
cisive events it may seem academic to
discuss the character of the evidence
which, prior to August 5, 1974, had
been adduced in support of the allega-
tions against the President. We are
nevertheless constrained to make some
general observations about that evi-
dence, for two reasons. First, the dis-
closure of the June 23,:1972 tran-
seripts, though . dispositive of the case .
under proposed Article I, did not sub-
stantially affect the nature of the evi-
dence in support of proposed Article
II. Second, the fact that this disclosure
cured the evidentiary defects earlier
-associated with proposed Article I
must not be allowed to obscure the
fact that a majority of the Members of
the Committee had previously, and in
our view wrongly, voted to recommend
to the House the adoption of that Arti-
cle on the basis of information then at
their disposal.

‘1. Reliance on Hearsay Evidence

The “eviaence” relied on in the com-
mittee report is based essentially on
the Summary of Information prepared
by the majority staff. The facts and in-
ferences contained in this "one-sided
document were drawn selectively from
Statements of Information also pre-

pared by the inquiry staff, The State-
ments of Information comprise a com-
pilation of documentary materials al-
ready produced by other proceedings
and investigations, for the impeach-
ment inquiry staff initiated surprising-
ly little investigative work of its own.
The source most frequently cited in
the Statement’ of Information is the
record of the 1973 proceedings of the
Senate Select Committee on Presiden-
tial Campaign Activities.

The testimony before that Commit-
tee by John Dean, H. R. Haldeman,
John Ehrlichman, and John Mitchell,
was not limited to the actions of the
persons testifying, hut concerned state-
ments made to them by others, mo-
tives supposed by them to have been
shared by others, assumptions regard-
ing the purposes of others, opinions of
the guilt or innocence, truthfulness or
perjury, of others. The witnesses be-
fore the Senate Select Committee
were not always in agreement as to
what had happened.

In the face of the sharply conflicting -
testimony and hotly contested issues
of fact, the Committee’s staff, unfortu-
nately in our view, relied upon the
printed record of proceedings held in
another forum, for another purpose.
The Committee ‘staff was not able to-
interview-H. R. Haldeman, nor did he
give testimony before this Committee.
The Committee staff was not able to,
interview John Ehrlichman, nor did he -

; give testimony before this Committee,
Despite a public invitation to do so,
the Chairman and ‘Ranking Minority
Member of the Committee did not in-
terview the President of the United
States under oath, nor, despite a pub-
lic invitation to do so, did the Commit-
tee submit written interrogatories to
the President to be answered under
oath. The staff did, of course, inter-
view a number of witnesses, such as

~ John Dean, and nine of them gave tes-

timony before this Committee.

Much has been made of the volumi-
nonsness of the “evidence” which was
accumulated in support of impeach-
ment, and upon which the majority of
the Members of the Committee has re-
lied in reporting out three proposed
Articles of Impeachment. However, a
fair examination of the character of
that “evidence” reveals that it is com-
prised of layer upon layer of hearsay.
We venture to say that ninety per cent
.of the “evidence” against the President

. would have been inadmissible in any

courtof law in tle United States. We
do not regard this as a legal quibble.
Multiple hearsay evidence is inadmissi-
ble in our system of justice, not .for
some areane and technical reason, but
because it is considered unrelidble.

Hearsay evidence is not subject to
the test of cross-examination — de-
scribed by the preeminent American
scholar 'of the law of evidence as
“beyond any doubt the greatest legal
-engine ¢ver invented for the discovery
of truth.” Our courts have been partic-
ularly sensitive to government pro-

. ceedings which affect an individual’s

employment, and have required that
an individual be afforded an opportu-
nity to cross-examine ‘his acecusers be-
fore such governmental action can be
taken. In Greene v. McElroy, 360 U.S.
474 (1959), for example, the United
States Supreme Court held that the
Government could not revoke an indi-
vidual’s security clearance on the basis
of written records of testimony and re-
ports by persons whom the individual
had no opportunity to cross-examine.
This result was reached even though
the individual had been able to take
several appeals from the action com-
pleined of.

It might. be argued that the rights of
confrontation - and cross-examination
have less vitality in an impeachment
proceeding than in other contexts, be-
cause the occupancy of public office is
not an individual right of the respon-
dent. But ihis is precisely the reason



why the Committee’s relrance on near-
say evidence, untested by cross-exami-
nation, is so disturbing. For it is not
the personal rights of the President
which were at stake, but rather the
collective rights of the electorate
which chose him to serve as the Chief
Executive for a fixed term of four
years.

To emphasize the importance of
cross-examination and the deficiencies
of hearsay evidence is not to say that
the Committee should have declined to
take cognizance of any evidence which
could not meet the formal testsof ad-
missibility. Surely it was appropriate
for he impeachment inqury to con-
duet a wide-ranging search for all in-

formation relevant to allegations of
presidi »ti=1 misconduct. In this re-
spect ilic Jommittee may be thought
to resemble a grand jury, whose inves-
tigation is not circumscribed by nar-
row rules of admissibility. However, in
fulfiling its role in the impeachment
process the Committee should equally
have been influenced by the House’s
potential prosecutorial function. In our
view it would have been irresponsible
to recommend to the House any Arti-
cle of Impeachment grounded upon
charges which could not be proved at
trial, to whatever standard of proof
and under whatever rules of evidence
the Senate might reasonably be ex-

pected to apply. Because of the Com--

mittee’s excessive reliance on hearsay
and multiple hearsay evidence, we
were obliged to conclude — like the
subcommittee which investigated the
conduct of Judge -Emory Speer in 1914
—*“that the competent legal evidence
at hand is not sufficient to procure a
conviction at the hand of the Senate.”

2. Reliance on Adverse Inferences

Again putting aside the President’s
disclosures on August 5, 1974, we
would draw attention to a second _-de-
fect of the approach which the major-
ity of the Committee has taken with
respect to the evidence. Seemingly rec-
ognizing that even if every fact as-
serted in hearsay evidence were tak»el}
to be true, the case against the Presi-
dent might still have failed, the major-
ity relied further upon inferences from
inadimissible evidence, and upon the }e-
gal doctrine known as the “adverse in-
ference” rule.

The drawing of an inference is a
process whereby a fact not directly es-
tablished by the evidence is deduced
as a logical consequence of some other
fact, or state of facts, which is directly
established by the evidence. The proc-
ess is never mandatory: indeed, the
same set of facts may give rise tq con-
flicting inferences. However, an infer-
ence must lie within the range of rea-
sonable probability, and some courts
have held that it is the duty of the
judge “to withdraw the case from the
jury when the necessary inference is
so tenuous that it rests merely upon
speculation and conjecture.” .

It has long been accepted in both
civil and criminal cases that an infer-
ence may be drawn from a party’s
withholding or destruction of relevant
evidence. The inference which may be
drawn is that the unavailable evidence,
if produced, would be adverse to the
party who has not produced it. This
rule is stated by Wigmore as follows:

The opponent’s spoliation

(destruction) or suppressions of ev-
idential facts...and particularly"
of a document . . . has always been
conceded to be a circumstance
against him, and in the case of a
document, to be some evidence
that its contents are as alfeged by
the first party. But that a rule of
presumption can be predicated is
doubtful.

The operation of the adverse infer-
ence rule may be illustrated by the fol-
lowing language -from a Supreme
Court antitrust decision:

The failure under the circum-
stances to call as witness those of-
ficers who did have authority to act
for the distributors and who were
in a position to know whether they
had acted in pursuance of agree-
ment is itself persuasive that their

- testimony, if given, would have
been unfavorable to appellants.

The operation of the adverse infer-

ence rule is subject to several restric-
tions. First, the party who has the bur-
den of persuasion as to an issue cannot
avail himself of the inference until he
has produced sufficient evidence to
shift the burden of going forward to

his opponent. Second, an adverse infer-

ence cannot arise against a person for
failing to produce evidence which is
merely -corroborative or cumula-
tive. Third,, the adverse infer-
ence rule cannot be applied where the
evidence sought is the subject of a
privilege or where the party has a con-
stitutional right to withhold the evi-
dence. :

*As the statement of the adverse in-
ference rule by Dean Wigmore indi-
cates, the most familiar application of
the rule is in a situaton where one
party to a suit demands a specific doc-
ument from another party, and . the
other party refuses to produce it. Fre-
quently, that document will have oper-
ative legal significance—e.g., in a con-
tract dispute, or, in a criminal case,
where the document sought might con-
stitute a means or instrumentality of
crin)le (written threat, attempt to bribe,
etc.).

4

.. We have an obliga-
tion . . . not to perpetuate,
unchallenged, certain the-
ories of the évidence, and
of law, which are pro-
pounded by the major-
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ity . . .

In the present case, the Committee
has issued subpoenas for tapes, tran-
scripts, dictabelts, memoranda, or
other writings or materials relating to
147 presidential conversations, as well
as for the President’s daily diaries for
an aggregate period of many months,
and for various other materials and
documents. It is true that these sub-
poenas have been issued only after the
Committee’s staff submitted to the
Committee memoranda justifying each
set of requests, in terms of their
necessity to the Committee’s inquiry.
But in most eases, what these justifica-
tions tend to show is that given the
chronology of facts known to the Com-
mittee, the President was, at a certain
point in time, in a position where he
could receive certain ‘information, or
have discussions with his aides on cer-
tain topics. In other words, in many
cases the Committee lacks any inde-
pendent evidence as to the content of
the conversations and other materials
subpoenaed.

Despite this tenuous basis for the op-
eration of the adverse inference rule,
on May 30, 1974, the Committee in-
formed the President by letter:

The Committee on the Judiciary

regards your refusal to comply

with its lawful subpoenas as a
grave matter . . . Committee mem-
bers will be fre¢ o consider
whether your refusals warrant the -
drawing of adverse inferences con-
cerning the substance of the ma-
terials.

Upon examination, however, this
portentous statement does little to ad- §
vance the analysis of the evidence. For
even if it were proper to apply the ad-
verse inference rule here, what infer-
ences could plausibly be drawn? The
inferences presumably would suggest
that the material withheld was in some
way damaging to the President; but
there is no way of knowing why the
material would be damaging. The Presi-
dent might have been reluctant to dis-
close conversations in which he had
used abusive or indelicate language; or
had engaged in frank discussions of his
political opposition, or of” his personal-
and family life; or had discussed cam-
paign strategy and revealed an interest
in raising a great deal of money for his
re-election campaign. In short, there
are a myriad of reasons why materials
withheld from the Committee might
have been embarrassing or harmful
to the President if disclosed, without in
any way constituting evidence of
grounds for impeachment. In the ab-
sence of extrinsic evidence-as to the
particular content of a given presiden-
tial conversation or memorandum, the
application of the adverse inference
rule would be a futile exercise.

Finally, the justification for applying
the adverse inference rule in the first
instance is severely undercut, if not
eliminated, by the presidential asser-
tion of executive privilege. The Presi-
dent.claimed that disclosure of the
subpoenaed materials would destroy
the confidentiality of the executive der
cision-making process—a reasonable
and presumptively valid argument. The
Committee might have challenged this
argument in court, but instead voted
32 to 6 in late May 1974, not to seek
the assistance of the federal judiciary
in enforcing its subpoenas. The Com-
mittee also consistently declined to
seek an “adjudication” of the validity
of its demands upon the President for
evidence, or potential evidence, by re-
sort to formal contempt proceedings,
whereby the President would have
been afforded the opportunity to show
cause before the full House why his in-
vocation of executive privilege ren-
dered non-contemptuous his failure to
produce subpoenaed material.

Having thus declined to take some
action better calculated to secure the
production of the evidence sought, if
the Committee was entitled to it, the
majority of the ‘Committee can
scarcely be heard to argue that the evi-
dence is superfluous because its non-
production gives rise to adverse infer-
ences as to its contents.

Standard of Proof

The foregoing discussion of the cnar-
acter of the evidence which was ad-
duced in support of impeachment
would not be complete without refer-
ence to the standard of proof which
that evidence was expected to satisfy.

In this context a threshold distinc-
tion must be drawn between the suffi-
ciency of the allegation and the suffici-
ency of the proof. In deciding: whether
to vote forsor against an' articls f im-
peachment, each Member of < Com-
mittee was opliged to make { = sepa-
rate judgments. First, it was necessary
to consider whether a particular of-
fense charged to the President, if

“proved, would constitute a growid for

impeachment and removal. For‘exam-
ple, ‘certain Members intimated in
debate that even if it were established
to a certainty that the President had
been guilty of tax fraud, this offense
was too peripheral to the performance
of his official duties to warrant rve-
moval from office. Second, where the



charge was deemed sufficiently serious
to justify removal. it was necessary to
judge whether the evidence was com-
‘pelling enough to “prove” the case.
Prior to the disclosure:of the June 23,
1972 conversations between the Presi-
dent and ‘H.R. Haldeman, for instance,
we believed that the evidence adduced
in support of Article I did not consti-
tute adequate proof of presidential in-
volvement in the Watergate cover-up.

Neither the House nor the Commit-
tee on the Judiciary has eve under-
taken to fix by rule the app.opriate
standard of proof for a vote of im.
beachment, nor would . we advocate
such a rule. The question is preperly
left- to the discretion of indévidual
Members. The discussion whickr follows
is intended only to outline the|'process
of reasoning which has persuaded us
that the standard of proof must be no
less rigorous than proof by ““clear and
convincing evidence.” '

Because of the fundamental similar-
ity between an impeachment trial and
an ordinary crimina trial, therefore,
the standard of proof beyond a reason-
able doubt is appropriate in both pro-
ceedings. Moreover, the gravity of an
impeachment trial and its potentially
drastic consequences are additional
reasons for requiring a rigorous stand-
ard of proof. This is especially true in
the case of a presidential impeach-
ment. Unlike a federal judge, an _ap-
pointed officer who enjoys lifetime
tenure during good behavior, the Pres-
ident is elected to office for « fixed
term. The proper remedy for many in-
stances of presidential misbehavior is
the ballot box. The removal of a Presi-
dent by impeachment in mid-term,
however, should not be too’easy of
accomplishment, for it contravenes the
will of the electorate. In providing for
a- fixed four-year term, not .subject to
interim votes of No Confidence, the
Framers indicated their preference for
stability in the executive. That stabil-
ity should not be.jeopardized except
on the strongest possible proof of
presidential wrongdoing.

2. Standard of Proof for Impeach-
ment by the House !

In the light of the foregoing ‘consid-
erations, the temptation is great to in-
sist that the standard of proof for im-
peachment by the House should also
be proof beyond a reasonable doubt. It
might be objected that if the House
and the Senate were to adopt, the same
standard, the trial in the Senat¢ would
lose all of its significance s..:e the
House would have already adjudicated
the case. This conclusion does not nec-(
essarily follow, however, because con-
viction in ihe Senate requires ‘a two-
thirds majority as against the simple
majorily of the House required for im-
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peachment. Furthermore, as a logical
proposition there is no intrinsic reason
why the respondent should not be sep-
arately tried in each House and re-
moved from' office only after.an effec-
tive vote in both—a procedure which
would reflect the equal importance of
the two Houses in the exercise of their
legislative functions.

-The principal defect in applying the
criminal standard of proof in both
Houses: of Congress is that this ap-
proach is not contemplated in the Con:
stitution, which gives the Senate the
sole power to try all impeachments. If
the vote on impeachment in the House
reduired proof beyond a reasonable
doubt, the House would effectively be-
come the trier of fact. Instead, the
Constitution intends that the House
should frame the accusation but with-
out adjudicating the ultimate guilt or
innocence of the respondent.

The proper function of the House in
an impeachment inquiry has often
been described as analogous to the
tunction of the grand jury. Both con-
duct an investigation which is not lim-
ited to evidence admissible at trial:
Both are charged with determining
whether that evidence warrants bind-
ing the case over for trial by another
bodv, in which the standard of proof
beyond a reasonable doubt is applied.
In both cases the operative question is
whether the trier of fact could reason-
bly convict the defendant.

“'t;‘
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anre of the evidence), would not be a
sufficient basis on which to bring the
case to trial. On balance, it appears
that prosecution is warranted if the
prosecutor believes that the guilt of
the acccused is demonstrated by clear
and convincing evidence.

Without unduly overemphasizing the
aptness of the analogy to a public pros-
ecutor, we therefore take the position
that a vote of impeachment is justified
if, and only if, the charges embodied in
the articles are proved by clear and

. convincing evidence. Our confidence

in this proposition is enhanced by the
fact that both the President’s Special
Counsel and the Special Counsel to
the Committee independently reached
the same conclusion. '
1. Standard of Proof for Conviction by
the Senate : '

Our jurisprudence has developed a
number of formulaic phrases which

. comprise a,spectrum of the.various

standards of proof applicable in differ-
ent types of legal proceeding. A Mem-
ber of the House might most easily re-
solve his dilemma by simply choosing
one of these standards, basing his
judgment on some perception of the
impeachment process. For example, a
Member might require a very strict
standard, such as proof beyond a rea-
sonable doubt, on the ground that the
drastic step of impeaching a President
should not be undertaken except on
the most compelling proof of miscon-
duet.

This approach, however, is insensi-

The House differs from a grand

jury, however, in that after returning
the “indictment” it has an ongoing re-
sponsibility to bring the case to trial.
In this respect the House more nearly
resembles a public prosecutor. Like
the grand jury, the prosecutor must
also ask whether the trier of fact could
reasonably conviet. But his decision of
whether or not to prosecute is typi-
cally founded on a greater mass of evi-
dence than was available to the grand
jury: and his perspective may involve
an analysis of certain pragmatic fac-
tors, such as the availability or admis-
sibility at trial of key testimeny or ev-
idence, with which. the grand jury
need not concern itself. These prag-
matic factors must also affect the judg-
ment of the House whether or not to
impeach, particularly in a. case like
this one where so much of the evi-
dence is multiple hearsay which might
be ruled inadmissible at the Senate
trial.

In order to justify bringing a case to
trial, the prosecutor must personally -
believe in the guilt of the accused. It is
not necessary, however, that he per-
sonally believe the accused to be guilty
bevond a reasonable doubt; to impose
such a requirement would in effect
preempt the role of the trier of the
fact Rather, the prosecutor should al-
low for the possibility that the trier of
fact may find the evidence to be even
m:re convincing that he does. Con-
versely, the prosecutor’s mere belief
that the accused is more likely guilty
than not (i.e., proof by a preponder-

tive to the express terms of the Consti-
tution, which provides that “the House
of Representatives shall have the sole
Power of Impeachment” but that “the
Senate shall have the sole Power to

, try all Impeachments.” The Members

of the House might best give effect to
this distinction by adopting a standard
of proof which reflects the reservation
of the ultimate decision of factual is-
sues to the Senate. In other words,
Members would be required to make a
judgment as to .whether the Senate
could reasonably conviet the respon-
dent on the evidence before the House

" That judgment would of course neces-

sitate a prior judgment as to the ap-
porpriate standard of proof to be ap-
plied in the Senate.

Because the Senate proceeding is a
trial, the inquiry may sensibly be nar-
rowed to focus on trial-type standards
of proof. In general, the courts recog-
nize three types of burden of persua-
sion which must be borne by litigants
in civil actions and in eriminal prose-
cutions. In most civil actions the party
who has the burden of proof must ad-
duce evidence which will sustain- his
claim by a “preponderance of the evi-
dence.” In a certain limited class of .
civil actions the facts must be proved
by “clear and convincing evidence.”

- which is a more exacting standard of

proof than is “preponderance of the
evidence.” In criminal prosecutions the
burden is on the prosecutor to prove
all elements of the crime “beyond a
reasonable doubt.” These familiar for-



mulas are not particularly susceptible
to meaningful elaboration. One com
mentator has suggested that the three
standards respectively denote proof
that a fact is probably - true; highly
probably true; and almost certainly
true.

The Senate has never promulgated a
rule fixing the standard of proof for
‘conviction, but the overwhelming
weight of opinion from past impeach
ment trials favors the criminal stadarc
of proof beyond a reasonable doubt.
Similarly, during the pendency of the
present impeachment inquiry at least
three Senators have stated on the rec-
ord that proof of guilt beyond a rea-
sonable doubt would be required.

This view finds strong support in the
Constitution, whose provisions pertain-
ing to impeachment are couched in the
language of the criminal law. The res-
pondent is to be “tried,” and the trial
of “all Crimes except ... Impeach-
ment” shall be by jury. The offenses
cognizable in an impeachment trial are
“Treason, Bribery, or other high
Crimes and Misdemeanors.” The Sena-
tors are asked to vote Guilty or Not
Guilty on each article of impeachmen
and if two-thirds vote Guilty the res-
pondent is “convicted.”

Even if it were admitted that the
Senate impeachment proceeding is a
criminal trial, and that the grounds for
impeachment are limited to criminal
offenses, the argument might still be
made that the traditional criminea
standard of proof should not necessar-

ily apply. Adherents of this view point
out that the requirement of a more ex--
acting standard of proof in crimina,
cases 'was introduced to mitigate the
rigors of the criminal code in Eight-
eenth Century England, where nearly
all crimes were punishable by death
The use of capital punishment has vir-

tually disappeared; but thogh his’ life

is no longer at stake, the criminal de-
fendant still stands to be deprived of
his liberty. The purpose of the rigor-
ous standard of proof in eriminal cases
is to guard against the possibility that
an .innocent man might he wrongly
convicted and subjected to thig severe
punitive sanction. By contrast, it is ar-

_8ued, the primary purpose of impeach-

ment is not punitive but remedi-
Since removal from office is not pun-
ishment, there is no reason to apply
the strict criminal standard or proof.

This argument is refuted by refer-
ence to the intentions of the Framers,
who clearly conceived of removal from
office as a punishment. Thus, Mason
favored “punishing the principal” for
“great crimes”; Franklin thought that
the Constitution shouldd provide for
“the regular . punishment of the
executive”; Randolph stated that “guilt
wherever found ought 10 be punished”;
and Mason said that the executive
should be “punished only by degrada-
tion from his office.” No one who has
witnessed the recent agony and humili-
ation of President Nixon can seriously
doubt that removal from office ig a
punishment,
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" Additional views of Reps. Jack
Brooks: Robert W.. Kastenmeier, Don
Edwards, John M. Conyers, Joshua
Eilberg, John F. Seiberling, George
E. Danielson, Charles B. Rangel, Bar-
bara Jordan, Elizabeth Holtzman, and
‘Edward Mezvinsky:

..On two occasions, Richard M. Nixon

has taken the oath set forth in the
Constitution of the United States to
which all Presidents must swear. In
that oath Richard Nixon promised to
“faithfully execute the Office of the
President of the United States.” He
swore to “preserve, protect and defend
the Constitution of the United States.”
He promised to “take care that the
laws be faithfully executed.”

‘In each of these areas Richard Nixon
has violated his solemn obligation to
the American people. The evidence is
overwhelming that Richard Nixon has
used the Office of President to gain
palitical advantage, to retaliate against
these who, disagreed with him, and to
acquire personal wealth. To achieve
these 6bjectives he chose a course de-
signed to obstruct the administration
of justice, to misuse the functions of
agencies of the Federal government,
and to abuse the powers of his office
in a manner that threatered the sanc-
tity of our democratic form of govern-
ment and the constitutional rights and
safeguards of every American citizen.

Richard Nixon obstructed the due
administration of justice. by ccvering
up White House involvement in crimi-
nal activities. He attempted to prevent
the Federal grand juries, Federal pros-
ecutors, the Department of Justice and
the Congress of the United States
from fully investigating those criminal
activities and taking appropriate ac-
tion. He concurred in the perjury of
witnesses, participated in.the payment
of money to purchase silence, refused
to- produce evidence, interfered with
the Office of the Special Prosecutor
and discharged the Special Prosecutor
for pursuing the course of justice too
forthrightly. L

“Richard Nixon attempted to use the
Iniernal -Revenue Service to harass his
enemies and to favor his friends. He
directed. the Federal Bureau of Investi-
gation and the Secret Service to .en-
gage in illegal wiretapping. He endeav-
ored to use the Central Intelligence
Agency to sidetrack the Federal Bu-
reau of Investigation’s investigation
into the illegal entry of the National
Headquarters .of the Democratic Na-
tional Committee. He authorized a do-
mestic intelligence operation that
would have suspended the constitu-
tional rights of all Americans.

Richard Nixon has continually re-
fused to cooperate with the Congress
of the United States in the exercise of
its constitutional responsibilities. He
has concealed information legitimately
subpoenaed by the Congress and its
committees. He has supplied mislead-
ing information to the Congress and
the \American people; and ‘he has
knowingly permitted his aides and ap-
pointees to testify erroneously and dis-
honestly before various congressional
committees.

For these activities the House Judici-
ary Committee has recommended
three articles of impeachment against
Richard M.. Nixon. These articles are
fully supported by the evidence pres-
ented to the Committee. They do not,
however, include -all of the offenses
committed by Richard Nixon for which
he might be impeached, tried and re-
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moved from office

‘There is ample evidence that Rich-
ard Nixon has violated the Constitu-
tion and the laws of the United States
in an effort to enrich himself at the
cost of the American taxpayer.

Shortly after his election in 1968,
Mr. Nixon purchased three private
homes. He then prevailed upon agen-
cies of the Federal government to
spend thousands of dollars of public
funds at.those properties. Intensive in-
vestigations by the House Government
Operations Committee, the General
Accounting Office, the Joint Commit-
tee on Internal Revenue Taxation, and
the U.S. Internal Revenue Service
have concluded that many of these ex-
penditures were for Mr. Nixon’s per-
sonal benefit and served no proper
government function.

To preclude the possibility that a
President might, because of personal
financial considerations, either misuse
the .office for his own benefit or be

held hostage to a hostile Congress, the

drafters of our Constitution provided:

The President shall, at stated
times, receive for his service, a
compensation, which shall neither
be increased nor diminished dur-
ing the period for which he shall
have been elected, and he shall
not receive within that period any
other emolument from the. United
States or any of them of them.

The meaning of this clause is both
clear and certain. Alexander Hamilton,
writing' in theFederalist Papers No.
73, succinctly stated its purpose as
follows.

It is imposible to imagine any
provision which would have been
more eligible than this. The legis-
lature, on the appointment of a
President, is once for all to de-
clare what shall be the compensa-
tion for his services during the
time for which he shall have been
elected. This done, they will have
no power to alter it, either by in-
crease or diminution, till a new pe-
riod of service by a new election
commences . . . Neither the Union,
nor any of its members, will be at
liberty to give, nor will be at
liberty to receive, any. other emo-
lument than that which may have
been determined by the first act.

During his term of office, Richard
Nixon has received a stated compensa-
tion for his services as Chief Executive
Oftieer of our government, including a
salary of $200,000. each year and an an-
nual expense account of $50,000
Clearly, the payment of thousands of
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dollars by the Federal government for
new heating systems, remodeling den
windows, a sewer line, boundary sur-
veys, landscape maintenance, sprinkler
systems, and a shuffle board court con-
stitites additional “emoluments.”

In its audit of Mr. Nixon’s income
tax returns for 1969 through 1972, the
Internal Revenue Service concluded
that:

In view of the taxpayer’s rela-
tionship to the United States Gov-
ernment as its Chief Executive Of-
ficer, the above items constitute
additional compensation to him
for the performance of his services
for the Government.

In addition to receiving unlawful
emoluments while in office, Mr. Nixon ‘
has attempted to evade the payment of
his lawful taxes. There is substantial
evidence that when Mr. Nixon signed
his Federal income tax returns for
1969, 1970, 1971 and 1972, he knowingly -
attested to false information intending
to defraud the American people of ap-
proximately one-half million dollars.
On his tax returns for those years, he
claimed an unlawful deduction for a
charitable contribution of his pre-presi-
dential papers when, in fact, no such
gift had been made. He or his agents
manufactured misleading and dishon-
est documents tc support the deduc-
tion As a result of attesting to false
information, Mr. Nixon, for two con-.
secutive years, reduced his tax liability
to less than $1,000 on income of ap-
proximately one-guarter million dol-
lars a year.

The Internal Revenue Service has
alse established that Mr. Nixor unlaw-
fully reduced his taxes by failing to re-
port certain income from the sale of
properties in California, New York and
Florida. The Senate Select Committee
has documented Mr. Nixon’s failure to
report as income the receipt of $5,000
of campaign funds used to purchase
platinum and diamond earrings for his
wife’s birthday present. The Senate Se-
lect Committee also determined that
$45,000 was paid personally by C. G.
Rebozo for improvements at Mr. Nix-
on’'s Key Biscayne vacation retreat at a
time when Rebozo’s personal financial
records indicate that he did not have
that much money available. Mr. Re-
boro aveided being served with a sub-
poena for the information needed to
determine the source of those funds by .

' leaving the United States during the

final days of -the Senate Select Com-
mittee’s existence.
The refusal of Mr. Nixon and his as-

Members of
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sociates to cooperate with efforts to
determine the legality of his tax re-
turns led the Commissioner of Internal
Revenue Service to refer the matter to
the Special Prosecutor for presenta-
tion to a grand jury. The IRS Commis-
sioner said-

We have been unable to com-
plete the processing of this matter
in view of the lack of cooperation
of some of the witnesses and Dbe-
cause of many inconsistencies in
the testimony of individuals pre-

sented .to the Service. The use of
grand jury- process should aid in
determining all of the facts in this
matter. It is our opinion that a
grand jury investigation of this
matter is warranted, and because
this ijnvestigation will involve
presidential appointees, we believe
it wou'd be appropriate for it to be
carried forward by your office.

The three articles of impeachment
adopted by the House Judiciary Com-
mittee provide ample reason for exer-
cise of the impeachment and removal
power of Congress. In addition to
these, however, the Committe should
have adopted an article citing Mr.
Nixon for violation of the emoluments
provision of the Constitution and vio-
lation of the tax laws of the United
States. )

A number of Members of the Com-
mittee agreed that Mr. Nixon had “set

a very sorry examole,” or that he “did

Additional wviews of Rep. Charles
B. Rangel:

These separate and additional views
are submitted in an effort to establish
the ‘historical record of the facts and
circumstances surrounding the resig-
nation of the 37th President of the
'United States. The 38 members of the
Judiciary Committee have recorded
their support for Article I of the three
.articles of impeachment voted by the
Cemmittee clearly established the ex-

By David Suter for The Washington Post

knowingly underyay his taxes in the
four years in question by taking unau-
thorized deductions,” or that he was
“guilty of bad judgment and gross neg-
ligence.” Those Members, however, for
reasons of their own, chose not to view
such actions on the level of impeacha-
ble offenses. That, of course, is a mat-

ter for each Member to determine. For
myself, I find that these offenses bring
into focus, in-a manner every Ameri-
can can understand, the nature and

‘gravity of the abuses that permeate
Mr. Nixon’s conduct in office.

The integrity of the Office of Presi-

dent cannot be maintained by one who

would convert public funds to his own
private benefit and who would refuse
to abide by the same laws that govern
every American taxpayer. All doubt
should be removed that any American,
even if he be President, can disregard
the laws and the Constitution of the
United States with impunity.

istence of clear and convincilng evi-
dence of the President’s involvement
in impeachable crimes; had not the
President resigned it is clear that he
would have been impeached by the
House of Representatives and con-
victed in the Senate for his criminal
activities.

This record needs to be established
for the sake of historical accuracy in
view of the fact that even on the day
of his resignation President Nixon at
tempted to convey to the American
people the impression that his resigna-
tion was caused by erosion of his polit-
ical base as a result of some poor judg-
ments he made during his term of of-
fice The record, as set forth in the
Committee report makes it abundantly
clear that Richaréd M. Nixon violated
his oath of office as President of the
United States, that he committed im-
peachable crimes. and that on the
available evidence he would have been
impeached by the House of Represent-
atives. | :

For only the second time in the one
hundred and ninety-eight years of our
Constitutional history of the House of
Representatives is presented with arti-
cles of impeachment against the Presi-
dent of the United States. After seven
months of staff preparation, ten weeks
of concentrated presentation of ihe ev-
iderce to the members of the Commit-
tee. and a week of debate, the Commit-
tee on the Judiciary by majority vote
has recommended three articles of im-
peachment to the House. [ voted in
Committee for these three articles and
associete myself with the majority re-
port setting forth the recommended ar-
ticles of impeachment and the evi-
dence underlying them. I wish, how-
ever, to set forth my separate views
supporting the articles of impeach-
ment voted by the Committee and mv
dessenting views concerning the two
arvcles of ‘impeachment that were
presented to the Committee, but re-
jected, and another possible article of
impeachment that was not voted upon
by the Committee

Support of the Articles of Im-
peachment Voted by the Commit-
tee

The articles of impeachment which
the Committee on the Judiciary pre-
sents to the House of Representatives
charge Richard M. Nixon with the fol-

"lowing high crimes and misdemeanors

‘against the Presidency and against the
people of the United Siates: obstruc-
tion' of justice in. his participation in
an effort to impede the investigation
the Watergate burglary and related
crimes; abuse of power and misuse of
the Office of the Presidency to achieve
poliiical and personal gain; and con-
tempt of the Congress by his refusal to
conperate with the Codstitutionally
based and lawfully mandated investi-
gation of the Committee on the Judici-
ary. We are asking the members of ihe
Hcouse of Representatives to examine
the evidence and find, as we did, that
these offenses are sufficiently proven
to mandate the impeachment of the
President and his trial in the Senate to
determine whether he should be re-
moved from office.

I also want to ask the members of
the House to consider a responsibility
which weighed upon us on the Com-
mittee on the Judiciary as we went
through the great mass of evidence
gathered by the impeachment inquiry
staff—a regponsibility to act to protect
the Constitution, and with it our demo-
cratic system of government, from the
type of usurpation of power which
would have successfully occurred un-
der this President if it had not been
for the conscientious performance of
his job by Frank Wills, a black, poorly
paid night watchman at the Watergate
on the night of June 17, 1972. )

As a black American, I have been es-
pecially struck by th poetic justice of
the discovery of the Watergate bur-
glars by a black man. Black people
were not considered by the Founding



Fathers of this nation when they un-
dertook to issue the Declaration of In-
denendence in the name of freedom.
Although a black man was among the
first to fall in the American revolution
and blacks fought alongside the revo-
lutionary heroes for freedom, we were
not included when citizenship was de-
fined in the Constitution. We have
spent the one hundred and ninety-
eight year history of this nation trying
to become covered by ihe guarantees
of freedom and equality contained in
the- Constitution. Despite the ending of
‘legal slavery with the Emancipation
Proclamation, for which we had to
waith eighty-seven years, black Ameri-
cars have had to win their social and
‘economic freedom in a revolutionary
struggle which has characterized our
American experience and which con-
tinues to the present day. It is only in
the last two decades that black Ameri-
cans have made significant progress.in
exlending the coverage of Constitu-

tional guarantees to us. We therefore

value, perhaps to a greater extent than
most Americans, the guarantees of
freedom and equality expressed in the
Constitution and the structure of gov-
ermment whih provides, through demo-
democratic participation, for the will
of the people to prevail.

The crimes to which Richard M.
Nixon was a willing accessory threat-
ened the system of law and justice,
and for this alone they are impeacha-
ble offenses; but more fundamentally,
this Presicdent has undermined the
very basis of our government. If we do
not impeach him for this, then we will
be accessories to his crime and jointly
responsible for raising the Presidency
above the-law. ) '

"Vhat Richard Nixon has done is to
substitute power for law, to define and
attempt to impose a standard of amo-
rality upon our government that gives
full rein to the rich and powerful to
prey upon the poor and weak. What
Richard Nixon has done is to demean
the importance of national security by
using it as a handy alibi to protect
common burglars. What Richard Niixon
has done is attempt to stain the repu-
tation of the agencies of our govern-
ment by using them to obstruct justice,
harass political enemies, illegally spy
upon citizens, and cover-up .crimes.
What Richard Nixon has done is show
contempt for the, Congress by refusing

to provide information necessary for.

the Constitutionally legitimate conduct
of an inquiry into the question of im-
peachment by the Committee on the
Judiciary of the House f Representa-
tives What Richard Nixon has done is
threaten the Constitutional by declar-
ing himself and the Office of the Presi-
dency beyond the reach of law, the
Congress, and the courts.

To a large extent he has succeeded.
We have reached a state in our na-
tional life where responsible members
of Congress argue that the President
does not have to account for his ac-
tions to anyone or recognize any
higher authority. THtus we stand on the
brink of total subversion of our Consti-
tutional government and dictatorship.
A few weeks ago the Supreme Court
of the United States ruled unani-
mously that the President’s claim of
executive privilege could not justify
his refusal to provide the United
States District Court for the District of
Columbia and the Special Prosecutor
with evidence necessary for the suc-
cessful completion of the investigation
and trial of charges of the involvement
of White House and other high admin-
istration officials in the Watergate

cover-up. The contempt in which the’

law is held by Richard Nixon was
never more evident than in his persist-
ent refusal to state that he would
abide by the decision of the Supreme
Court. On the day of the decision the
American people had to wait for hours

G o S

for the announcement that tne rrest-
dent would comply with the unani-
mous decision of the United States Su-
preme Court. Some of the President’s
defenders were even heard to praise to
the President for his decision to com-
- ply with the Supreme Court decision,
as if Richard Nixon was not subject to
the Supreme Court, and the law of the
land, unless he wanted to be, If we do
not act to impeach this President, will
we still have a democracy?

i We all have a large stake in preserv-
ng our democracy, but I maintain that
these without power in our society, the
-black, the brown, the poor of all col-
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ors, have the largest ©ir = -—-not be-
cause we have the most .. :::e, but be-
cause we have worked the hardest, and
given the most, for what we have
achieved. The framers of the Constitu-
tion perhaps never conceived that the
Republic they created would be de-
fended by the underprivileged, but this
has happened in every war in which
this nation has been involved. The
sons of slaves have joined the sons of
poor immigrants on the front lines in
disproportionate numbers to defend
our democracy.”I went to Korea from
the streets of Harlem and fought, al-
though I had no understanding of what
that socalled “police action” was all
about. But I had sworn on oath to de-
fend the Constitution, and I went and
fought to do so. Richard M. Nixon
swore that oath on two inauguration
days, but he had dishonored it. We
. have all sworn that same oath and we
must live up to it by voting the articles
of impeachment of Richard M. Nixon
voted by the Committee on the Judici-
ary. .
Dissenting Views Concerning the Two
Articles Presented to, But Not Voted
by the Committee
I do.not believe, however, that we
will have fulfilled our Constitutional
duty if we vote impeachment solely on
the basis of the three articles recom-
mended by the Committee. The very
nature of the impeachment process, we
have recognized in the Judiciary Com-
mittee, infuses our decision on the
grounds for impeachment with the
weight of historical precedent. We are
not merely making a judgment on the
conduct of the Richard M. Nixon Presi-

dency, we are making judgments that
will determine the limits of Presiden-
tial, legislative, and judicial power.
For this reason I supported the two ar-
ticles of impeachment which were rec-
ommended to the Committee on the
Judiciary, but which have not been
recommended by the Committee to the
House. These two articles, hased upon
the President’s authorization of the se-
cret bombing of Cambodia without the
lawful direction of the Congress and
the President’s use of his office for his
self-enrichment in derogation of the
Counstitutional provision forbidding the
taking of emoluments, are as equally
indicative of the President’s contempt
for the law as the three articles recom-
mended by the Committee. The Presi-
dential conduct to which these articles
are addressed is as potentially destruc-
tive of the Contitution as the Presi-
dent’s obstruction of justice, abuse ¢
power and contempt of Congress even
though the particular activity involved
did not appear to offend as large a
number of members of the Judiciary
Committee as the activity addressed in
the first three articles.

In the last twenty-five years we have
become accustomed, it appears, to na-
tional involvement in undeclared war.
The Korean police action, the invasion
of Lebanon, the Bay of Pigs, the inter-
vention in the Dominican Republic,
and the Indochina war were all in--
stances of American military involve-
ment initiated by an American Presi-
dent without the Constitutionally re-
quired declaration of war by the Con-

gress. In each of these instances tue
Congress acquiesced in the Presiden-
tial action, thus becoming a party to
the erosion of the Congressional power
to declare war. We in the Congress
must share ‘the blame for the taking
on to the Presidency of a power to in-
volve our nation militarily that is not
contemplated by the Constitution. Yet "
the secret bombing of Cambodia au-
thorized by President Nixon during
1969 and 1970 is different from these
earlier eéxamples of Presidential war
making. Instead of the traditional noti-
ficatibn of and consultation with Con-
gressional leadership, President Nixon
moved unilaterally to authorize the
bombing of a neutral country. The evi-
dene> that has been presented of Con-
gres:z.onal notification is not convine-
ing. melected members of the House
and Senate were allegedly told that
the bombing was going on, yet none of
the men supposedly informed wclearly
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remembers the notification. Whatever
notice was given, it was certainly inad-
equate to provide the Cpngress as a
whole with the information that was
needed to articulate a j‘ud‘gme‘nt of the
military and diplomatic w1s_dom of juhe
President’s action. The information
was-insufficient, and its diss_emma‘gon
so controlled, that it was impossible
for a position in opposition to be de_ve%—
oped. This is Presidential war maku_w'
and if we are t_/o preserve the_ integrity
of the Constitution’s reservation of th.e
war-making power to the Congr.es& vlf
we are to prevent future Pre51d_ents
from committing the lives of American
vouth to adventurous forays, we hp'
duty” to seriously consider President
Nixon’s authorization of the secre
bombing of Cambodia as an abuse' of
Pre "I ontial Power constituting an im-
pea: “uhle offense. , .
Siailarly, o, check the potential e
cesses of future Presidents, the mem-
bers of the House of Representatives
should move to impeach Richard M.
Nixon for willful taking of governmen*
property for His_self—enrichmellltb and
his evasion of his lawful tax liabilit-
Article II, Section I, clause 7 of the
Constitution provides that the Presi-
dent shall not receive “any . .. emolu-
ment from the United States” during
his term of office other than a s_tated
compensation for his services. This ex-
plicit Constitutional prohibition appl.les
solely to the President. The Foundl}lg’
Fathers recognized the potential for
self-enrichment in the Presidency and
provided this language to prevent
“powers delegated for the purpose of
premoting the happiness of a commu-
nity” from being “perverted to the ad-
vancement of the personal emolurments
of the agents of the people.” From the
wealth of evidence gathered by the in-
vestization of the Government Opera-
tiors Committee into unlawful expend-
it 3 of government funds on Presi-
dent Nixon’s private properties at Key
Biscayne, Florida, and San Clemente,
California, and presented to the Com-
mittee on the Judiciary, an article of
impeachment was drawn charging
Richard M. Nixon with violating the
emoluments clause of the Constitution
by knowingly receiving the benefits of
expenditures on these personal proper-

ties. Although the Judiciary Commit- -

tee did not recommend this Article to
the House, I urge its consideration by
the full House.

Summarizing from the staff report
on the evidence on the question of the
President’s violation of the emolu-

ments clause, the evidence presented
to the Committee on the Judiciary
shows that since Richard M. Nixon be-
came President the General Services
Administration (GSA) has spent ap-
~ proximately $701,000 directly on his
San Clemente property and $575,000
directly on his Key Biscayne property
for capital expenses, equipment, and
maintenance. The evidence before the
Cemmittee further establishes that
substantial expenditures for improv-
ments and maintenance services on
the President’s properties were made
by GSA that are unrelated to the law-
ful duty of the GSA to make expendi-
tures at the direction of the Secret
Service for the installation of security
devices and equipment on the private
propertv of the President or others to
protect the President. Some of these
expenditures were made by the GSA at
the direction of the President or his
representatives with no Secret Service
vequest. Others were made after Se-
cret  Service reauests, but included
substantial amounts to meet aesthetic
or personal preferences of the Presi-

dent and his family. Yet others, while -

they - served security purposes, in-
volved items that are normally paid for

by a homeowner, such as the replace-
ment of worn-out or obsolete equip-
ment or fixtures and routine landscape
maintenance. The staff of the Joint
Committe on Internal Revenue Taxa-
tion concluded that more than $92,000
of expenditures on the President’s
properties was for his personal henefit
and constituted income to him (Joint
Committee Report, p. 201). The Inter-
nal Revenue Service concluded that
the President had realized $62,000 in
such imputed income (HJC Tax Re-
port, Appendix 10).

The evidence presented to the Com-
mittee on the Judiciary shows that
President Nixon participated in an ef-
fort to evade his full income tax liabil-
ity in 1969 by claiming a huge deduc-
tion for a gift of Presidential papers
that was actually not made until after
the date of final eligibility for claim-
ing a deduction for such a gift.

On December 30, 1969, President
Nixon signed the Tax Reform Act of
1969 into law. That Act included a
provision eliminating the tax deduc-
tion for contributions of collection of
private papers made to the govern-
ment or to charitable organizations af-
ter July 25, 1969. On April 10, 1970, the
President, who is an attorney who in
the past has engaged in tax practice,
signed his income tax return for 1969,
claiming a deduction for the donation
to the National Archives of pre-Presi-
dential personal papers allegedly
worth:$576 000. The President and his
attorney went over the return page by
page and discussed the tax' conse-
quences of the gift of papers deduc-
tion. (Kalmbach testimony, 3 HIC 671).
An appraisal valuing the donated pa-
pers at that amount and a sheet de-
scribing the gift were attached to the
return. These documents, which consti-
tute part of the Teturn signed by the
President assert that the gift had been
made on.March 27, 1969,

There can be no doubt, the impeach-
ment inquiry staft report on this mat-
ter concludes, that the President knew
that the Tax Reform Act required that,
for the claim of deduction to be valid,
a gift must be completed by July 25,
1969, It is also clear that the President
knew that his return indicated that the
gift-had been 'made on March 27, 1969.
The Internal Revenue Service -has
disallowed - this deduction. The IRS
found that, as a matter of fact, the gift
of papers was not made on or before
July 25, 1969. On the basis of its inves-
tigation, the IRS concluded that the
President was negligent in the prepara-
tion of its taxes and assessed a negli-

.gence penalty of 5%. Because the IRS

did not assess a civil penalty for fraud,
those members of the Judiciary Com-
mittee who opposed this article during
debate declared that the IRS had
reached a definitive conclusion that no
civil fraud was involved, thus exonerat-
ing the President. It is clear, however,
that the IRS investigation of the Presi.
dent’s negligence was less than com-
plete out of that agency’s deference to.
his office. The President was never in-
terviewed, nor were others with impor-
tant information concerning the prepa-
ration of the return such'as John Ehrl-
ichman. Thus the IRS was unable to
make a determination on the question
of fraud. Similarly, the Joint Commit-
tee on Internal Revenue Taxation’s in-
vestigation of the 1969 return, after

. concluding that the gift of papers had

not been made by July 25, 1969, as
claimed in the report, stopped short of

addressing the question of fraud out of

‘deterence to the Judiciary Commit-

tee’s impeachment inquiry.

The Judiciary Committee’s impeach-
ment inquiry staff did address the
question of criminal tax fraud in its in-
vestigation and, in my opinion, found
evidence that the President did not file
a false tax return for 1969 through mis-
take or negligence, but knowingly par-
ticipated in a scheme to defraud the

United States Government by claiming
falsely that he had made his gift of pa-
pers prior to July 25, 1969, the date of
expiration of the eligibility for valid
tax deductions for such gifts. g

The Judiciary Committee heard the
expert testimony of Fred Folsom, a
consultant to the Committee who for
24 years was an attorney in the Crimi-
nal Section of the Justice Depart-
ment’s Tax Division and chief of that
section for 12 years. Considering all
the circumstances surrounding the al-
leged gift of papers and its inclusion as
a deduction on the President’s 1969 re-
turn, including the lack of a satisfac-
tory response from the taxpayer, it was
the judgment of Folsom that in this
case “the case of an ordinary taxpayer,
on the facts as we know them in this
instance, the case would be referred
out for presentation to a Grand Jury
for prosecution.” (Folsom testimony,
June 21, 1974, Tr. 1976).

Tt is clear to me from the evidence
that President Nixon directed or know-
inglv received the benefit of improper
expenditures on his San Clemente and
Key Biscayne properties in violation of
the law and the emoluments clause of
the Constitution. It is equally clear
that Richard Nixon had knowledge of
and bears full responsibility for the
willful evasion of his income tax obli-
gation. )

Richard M. Nixon did this while
preaching economy in government and
imposing devastating cuts on vital so-
cial programs in his budgets and
through the impoundment of Congres-
sionally appropristed funds. He en-
riched himself at the taxpayers’ ex-
perse while children were going hun-
gry and uncared. for, the poor and eld-
erly were being denied adequate hous-
ing, and growing hope was being
turned into despair as Federal assist-
ance to help people out of the bondage
of . poverty was being brutally termi-
nated in the name of economy. Per-
haps the greatest indictment against
Richard Nixon that can be voted by
the House is that by his actions he cre-
ated a moral vacuum in the Office of
the Presidency and turned that great
office away from ihe service of the
people toward the service of his own
narrow, selfish interests. '

Conclusion

As I stated in my opening statement
in the Judiciary Committee’s debate
on the Articles of Impeachment which
are now before the House, I do not ap-
proach the impeachment of Richard M.
Nixon with a heavy heart. I regard the
impeachment of this President, the im-
peachment of any President, as a
grave - Constitutional responsibility

- that cannot be taken lightly. I am sad-

dened by the many personal tragedies

that are the legacy of Watergate. A

number of otherwise honorable and de-
cent men let their hunger for power
and their devotion to a leader over-
come their integrity, judgment, and
sense of responsibility to the law and
the national interest. Because of this,
their careers lie in ruin. Yet at the
same time I am heartened, and my
faith in the Constitution and in our de-
mocracy is strengtheneed by the now
irrefutable proof that the Contitution
is not a dead instrument, that truly no
men is above the law, and that if a

" President acts ‘unlawfully he can be

impeached and sent to the Senate for a
trial to determine whether he should
be removed from office. T am encoyr-
aged that our Constitution works, for I
am especially dependent upon its pro-
tection. I am encouraged that the’
American system permits a black night:
watchman and the son of an Italian im-
migrant family sitting as a District
Court judge, each through applying
the law, to be the instruments of un-
covering the most extensive and highly
placed corruption in our national his-
tory and the bringing to justice of the
mest powerful men in our society. I



am encouraged that what the Judiciary
Committee has done, and what the full
House must now do, in voting Articles
of Impeachment against Richard M.
Nixon, will begin a process of restor-
ing the faith of the American people in
our government.

Addjtional ~views of Rep. Elizaa-
beth Holtzman, joined by Reps. Rob-
ert W. Kastenmeier, Don Edwards,
William Hungate, John Conyers,
Jerome Waldie, Robert Drinan,
Charles B. Rangel, Wayne Owens,
and Edward Mezvinsky:

We believe that Richard Nixon com-~

mitted a high crime and misdemeanor
when, as President, he unilaterally or-
dered the bombing of Cambodia and
deliberately concealed this bombing
from Congress and the American pub-
lic, through a series of false and decep-
-tive statements, for more than four
years. Proposed Article IV—which
would impeach Mr. Nixon for these
acis—is gne of the most serious the
Committee on the Judiciary consid-
ered during the course of its inquiry.
It is difficult to imagine Presidential
misconduct more dangerously in viola-
tion of our constitutional form of gov-
ernment than Mr. Nixon’s decision, se-
cretly and unilaterally, to order the
use of American military power
against another nation, and to deceive
and misigad the Congress about this
_action. By depriving Congress of its
constitutional role in the war-making
and appropriations processes, the Pres-
ident denied to the American people
the most basic right of self-
government: the right to participate,
through their elected representatives,
in the -decisions that gravely affect
their lives.

The framers of our Constitution
weve well aware of the horrors of war.
They knew it could impoverish a
country; they knew the toll it could take
in death and ruined lives; they knew
the destruction it could wreak. They
were therefore careful to construct
checks and balances so that a decision
to go to war would never be made cas-
ually or lightly, without a national con-
sensus. As Jefferson put it, to check
the “dog of war,” it was necessary to
take the war-making power out of fhe
hands of a single person, the President,
and place it in the hands of Congress
where a majority vote—arrived at after
debate and deliberation—would be re-
Juired. )

The decision to make war has enor-
mous human, economic and ethical im-
plications. It is intolerable in a consti-
tutional democracy to permit that deci-
sion to be.made in secret by a Presi-
dent and to be hidden through decep-
tion from the law-making bodies and
the public. ;

For that reason the Committee
should have found that President
Nizon, in waging a secret war in Cam-
bocia, committee a high crime and
misdemeanor.

The President’s Role .

The central facts with regard: to
Richard Nixon’s role in the conceal-
ment of the bombing. of Cambodia are
undisputed. :

On March 17, 1969—Iless than 2
months after he took office—President
Nixon authorized a series of B-52 bom-
bing strikes in Cambodia. The bom-

bing began on March 18, and in the -

Succeeding 14 months, 3,695 B-52 ‘sor-
ties were flown, dropping 105,837 tons
of bombs, at a cost of more than 150
million dollars. .
President Nixon’s decision to con-
ceal the Cambodia bombing operations
from the Congress was an integral
* part of the decision to bomb, made at
the same time. On several occasions
thereafter he ordered the highest se-
creey for the raids and forbade their
disclosure. .
In accordance with President Nix-
ow’s instructions, the top officials in

his administration, inecluding the Sec-
retaries of Defense and State,” two
Chairmen of .the Joint Chiefs of Staff
and the Chief of Staff for the Air
Force, made false and misleading
statements to the Congress, even though
their testimony was usually given under
the cloak of top secret communications.
In order to carry out President Nixon’s
directions, the Defense Department, fal-
sified its own classifed records and sub-
mitted false reports to Congress based
on these records. . :

President Nixoh personally misrep-
resented to the Congress the facts
concerning the bombing of Cambodia
when, on February 25, 1971, he stated
in his Foreign Policy Report to
Congress:

In Cambodia we pursued the
nolicy of the previous administra-
tion until North Vietnamese ac-
tions after Prince Sihanouk was
deposed made this impossible.

This policy of deception continued
until July 16, 1973, more than four
vears after the bombing began.

When the secret Cambodia bombing
was finally exposed, President Nixon
told the American people, in his Au-
gust.1973, press conference, that the se-
crecy had been necessary. He thus rati-
fied and approved the policy of con-
cealment and deception, a policy which
he had ealier ordered. ’

Purported Justification for Secrecy

The bombing of Cambodia was initi-

ated only two months after Richard
Nixon became President in 1969. The
concealment of that bombing and de-
cention of the Congress continued un-
interrupted for more than four years—
and persisted even after all American
troops had been withdrawn from Viet-
nam and our prisoners had been re-
turned. g

President Nixon has attempted to
Justify this deceit - on diplomatic
. grounds: ‘that without the secrecy,
Prince Sihanouk, the ruler of Cambo-
dia, would have been compelled to
abandon his position of “affirmative
acquiescence” and publicly protest the
bombing strikes. No military justifica-
tion for the secrecy and deception has
been «asserted. The V.C. and North Viet-
namese knew they were beisg bombed,
The only people who did not know about
the ‘bombing operations were Members
of Congress and .the American people.
' Assuming, for the moment, that pro-
tecting Prince Sihanouk was a legiti-
mate justification for the deception of
Conrgress and the American people,
that justification ceased when Siha.
nouk was overthrown on March 18,
1970. After that date there was no jus-
tification for secrecy or deception.
Nonetheless, for three years after the
fall. of Sihanouk, Mr. Nixon persist-
ently lied about the bombing.

Thus, on April 30, 1970 (two months
after - Sihanouk’s overthrow and 13
months after the bombing had
commenced), in announcing the inva-
sion of Cambodia by American ground
troops, President Nixon told the fol-
Iowing lie to the American public in a
‘televised address:

American policy . . . has been to
scrupulously respect the neutral-
ity of the Cambodian people.

For five years, neither the
United States nor South Vietnam
has moved against these enemy
sanctuaries because we did not !
wish to violate the territory of a
neutral naton. 3

- Again, on June 30, 1970, President
Nixon repeated the lie: ‘

For five years, American and al-
lied forces—to preserve the con-
cept of Cambodian neturality and
to confine the confliet in South-
east Asia—refrained from moving
.against those sanctuaries.

. Becdause Prince Sihanouk was no
longer in office at the time of these

Presidential statements, there was no
justification for these or subsequent
falsehoods.

The fact that the deception went on
for years after any purported justifica-
tion ceased to exist substantially im-
peaches what little validity that justifi-
cation may have had for the period
prior to March' 18, 1970, when Siha-
nouk was still ruler.”

In any event, no authority exists for
the proposition that the explicit provi-
sion of the Constitution regarding the
war-making and appropriations powers
of Congress may be overridden by a
President in the interest of protecting a
foreign prince.

Arguments Offered Against.
. The Article
In the course of debate on this Arti-

_cle, many Members of the Judiciary

Committee conceded that President
Nixon’s deception was improper. The
majority of those -who, voted against
the Article, however, appeared to do so
for reasons not directly related to the
offense charged. Rather, they referred
in the debate to assertions that Con-
gress had acquiesced in the bombing
or would have if it had been disclosed,
that some Members of Congress had
been notified of the secret bombing,
that former Presidents had acted simi- -
larly, and that the recently enacted
War Powers Resolution somehow alle-
viated the problem of future offenses.
Examination of these arguments, how-
ever, demonstrates that they do not
provide a viable defense to .impeach-
ment under Article IV. L

‘1. The President’s defenders con-
tended that ‘Congress ratified the se-
cret bombing operations in Cambodia
through the passage of various appro-
priations measures. -

In fact, there was no ratification of

this bombing. Congress passed on the

Indochina war for the last time on
June 29, 1973, when it ordered an Auy-
gust 15th cut-off date for all bombing.
The secret bombing of Cambodia did
not become effective until July 16th—
two weeks later. There is no way in
which Congress could have ratified ac-
tions of which it was unaware.

2. Other Members opposed to Article
IV argued that the disclosure of the
Cambodia bombing operations to se-
lected members of Congress comsti-
tuted sufficient notification to Con-
gress apd satisfied the Constitutional
requirement.

-

This position is not supported by the

facts or the law. According to the De.
partment of Defense, President Nixon,
and newspaper reports, thirteen Mem-
bers of Congress were allegedly ad-
vised about the secret bombing. Of
this number, three are deceased, three
have denied being informed, and only
four definitely recall being told. No
record has been found of these brief-
ings. There is no evidence that any
Representative or Senator was tully in-
formed of the nature, extent ang pur-
pose of the secret bombing or the rea-
sons for its secrecy. In fact, the evi-
dence suggests otherwise. Thus, Sena-
tor Stennis, Chairman of the Senate
Armed Services Committee and the
only Member who hag spoken to the
issue, specifically stated ‘that he was
given “no indication of the massive-
ness of the bombing.”

It is significant, too, that whatever
procedures for notification were used

in this case, they were not those estab- -

lished and regularly followed for the
handling of the most highly secret
matters such as the CIA budget and its
intelligence activities, nuclear research
and new weapons development.

In any event, selective notification
tq persons who supported President
Nixon’s war policy hardly satisfied the
Constitutional requirement of Con-
gressional participation in appropria-
tions and war-making. That mandate of



the Constitution—to require legisiative
debate and decision on grave matters
such as the bombing of a neutral coun-
try—was frustrated by the conceal-
ment of the Cambodia bombing from
the Congress reguardless of the knowl-
edge, or even’ consent, of a few Mem-
bers. '

3. It was also argued that the Cam-
bodia bombing aided President Nixon’s
efforts to end American involvement
in the Vietnam War, and that, there-
fore, Congress would have approveq it.

We do not question whether the
Congress would have approved .the
bombing had it been informed. 71t
might well have done so. On the other
hand, Congress might have chosen to
impose limitations on such actions, as
it did with regard to American ground
operations in Cambodia, and later, with
regard to all other bombing in Cam-
bodia. .

The question is not what Congress
would have decided had it not been de-
ceived, but whether Mr. Nixon had
the right to order that deception. He
clearly did not. d .

" 4. Another argument advanced on
behalf of President Nixon is that other
Chief Ex{ecutives, notably President
Johnson, deceived the American peo-
gle a.l':outL El'e V-ie;tnam War, and, thus

President Nixon shoulg not be madae 1o

answer for wrongs that otherg have

also committeq.

. +ne simple answer to this proposi.
tion is thatshe existence of pri%.r }1)7(1)15‘:
c_oudl_lct does not Jjustify its continua-
tgon is that the existence of prior mis-
poned wrongdoings of Some d¢ pot
Jusﬁfy: the misdeeds of others. 'whis
Qommlt-tee has firmly rejected the no.
tion that because other Presidents may
have abus-ed'their bowers, the abuses
of President Nixon are acceptable,

Moreover, the decption in prior ag.
ministrations wag not related to dhe
very fact of U.S. involvement ag in the
case of Cambodia, but to the purposes
and motives of the disclosed involve-
ment, ‘When the Congress is misled
about ‘the burpose of governmental
conduet, it can, at least, review the
facts independently and adopt or
change that conduct, If, however, Con-
gress is unaware of military action, it
has no way to decide whether that ac-
tion should be allowed to continue.

In addition, in this inquiry we are
engaged in setting standards of con-
duct for Presidents. We should make it
clear that Presidential lying and de-
ception, in derogation of the Constitu-
tional powers of Congress, are intoler-
able. James Iredell, one of the first Su-

preme Court Justices, made this point-

in the course of debate on the jm.
. Peachment clause of the Const.tution
when he said: :
The President must certainly he
unpunishable for giving false in-
formation to the Senate. o
5 The final opposing argument . ad-

vanced in the Committee debate was '

that the War Powers Resolution en-
acted by Congress in November, 1973,
is a suificient deterrent against repeti-
tion of such activity in the future and
that, therefore, impeachment of Presi-
dent Nixon on thig ground was unnec-
essary. 4

This argument is a thin reed, Do itg

broponents believe, analogously, that

the fact Congress is considering a bill
to increase the penalties for obstruc-
tion of justice bars impeachement of
President Nixon under the obstruction
count of Article I?

The War Powers Resolution cannot
and does not provide any deterrent to
‘secret decisions by a President to insti-
tuce war in a neutral nation. If a Presi-
dent would violate the clear mondate
of the Constitution, the passag. ¢f a
mere statute reasserting those Consti-

tutional proscriptions can add nothing .

further in the way of deterrence.
The sole remedy which Congress can
employ to bring a President to account

N HOLTZMAN, From A21

for usurpation of the war-making .anda
appropriations powers is impeachment.
Onlv the use of that.power is an effec-
tive deterrent; and, failure to employ
it, when necessary, sets a dangerous
precedent.
: Conclusion

In these'proceedings we have sought
to return to the fundamental limita-
tions on Presidential bower contained
in the Constitution and to reassert the
right of the people to self-government
through their elected representatives
within that Constitutional framework.

"The Constitution does not permit
the President to nullify the warmaking
and appropriations powers given to the
Congress. Secrecy and deception which
deny to the Congress its lawful role
are destructive’ of the basic rigat of

See HOLTZMAN, A22, C¢:, !

j

[ the American people to participate in

. their government’s life-and-death deci-
" sions. Adoption of Artiele IV would
give notice to all future Presidents
thet the American people and the Con-
‘gress may not be excluded from those
decisions,

I By failing to récommend the im-
Ppeachment of President Nixon for the
deception of Congress and the Ameri.

can public as to an issue ag grave as
the systematic bombing of a neutral

-eountry, we implicitly accept the argu-
ment that any ends—even those 2
President believes are legitimate—juys.-
tify unconstitutional means. We cannot

[ permit a President to sidestep consti-

| tutional processes simply because he

| finds them cumbersome,

f This Committee has refused to ac-
cept that argument elsewhere in the
course of our inquiry; we should not
do so here. Tt is-inherent in any gov-
ernement committed to democracy

‘that the representatives of the people
must be permitted a voice in the great
decisions of state, even if a President
believes in good faith that the course

of the democratic brocess itself will

make it more difficult or even impossi-
ble to achieve the desired goal.

ey

Additional views of Rep. Edward
Mezvinsky, joined by Reps. Jack
Brooks, Robert W. Kastenmeier,
Don Edwards, John M. Conyers,
Joshua Bilberg, George E. Daniel-
son, Charles B. Rangel, and Eliza-
beth Holtzman:

We support the three Articles of Im-

" peachment approved by the Commit-
- tee for reporting to the House.

The Committee hagd before it clear
and convineing proof that President
Nixon committed the offenses de-
scribed in those Articles, We believe
that the Committee also was presented
with clear and convineing. proof that
the President willfully evaded the pay-

. ment of his federal income taxes. In

fart, the proof was such that the Com-

. mittee was told by a criminal tax fraud

expert that on the evidence presented
to the Committee, if the President
were an ordinary taxpayer, the govern-
ment would seek to send him to jail.

The President, however, is not an or-
dinary taxpayer; his willful tax evasion
affects the very integrity of our goV-
ernment. Such conduct calls for the
constitutional remedy of impeachment,

The facts lead to no other conclu-
gion,

The Internal Revenue Service ruled
on April 2, 1974 that Mr. Nixon had un-
derpaid’ his federal income taxes by’
nearly $420,000 during his first term in
office. (Book X, 410-11). The IRS found
that, on his tax returns for 1969
through 1972, the President hag
claimed over $565,000 in improper de-
ductions and had failed to report more
than $280,000 in taxable income, a total

et e

error in excess of $795,000 for those
years.

The key to the gross underpayment
of taxes was his unlawful claim of a
charitable deduction for an alleged
gift of his persenal papers (stated to

- be worth $576,000; to the National Ar-
' chives in 1969. The IRS and the Joint

Committee on Internal Revenue Taxa-

. tion, which, at the, President’s request,

‘series of questions

also reviewed his taxes, found that de.
duetion to be improper because:

(a) the gift was not made on or be-
fore July 25, 1969, the last date on
which such “gifts could be made to
qualify for a tax deduction; and

(b) restrictions placed on the gift by
President Nixon made the papers a
gift of a “future interest” and there-
fore ineligible for tax benefits, even if
the gift had been made prior to the
change in the tax law.

On his tax return for 1969, the Presi-
dent stated that the gift was made
“free and clear with no rights remain-
ing in the taxpayer.” (Book X, 348). In
fact, the deed of gift retained for Mr,
Nixon substantial rights in the papers.

On his tax return, the President also
claimed that the gift was made before
the July 25, 1969 cut-off date. (Book X,
34%) The deed of gift transferring
those papers stated on its face that it
was executed on April 21, 1969. In fact,
that deed was executed on April 10,
1970 and backdated to make it appear
that it was signed 4 year earlier. (Book
X, 14-15) The National Archives, the re-
cipient of this alleged half-million dol-
tar gift, did not know until April 1970
thet the President’s “1969” gift had
been made. (Book X, 297)

Considering the solid documentary
evidence of the illegality of the gift of
papers deduction, which was the key
element of the President’s gross under-
payment of his lawful taxes, the re-
spensibility of the Committee was to
determine whether the President was
aware of—and either acquiesced or ac-
tively participated in—this attempt to
defraud the government. )

. While the IRS assessed only a negli-
gence penalty against the Presider;t,
and not a fraud penalty, IRS Commis-
sioner Donald Alexander recom-
mendedto the Special Prosecutor that

he conduct a grand jury investigation

into the matter of the President’s 1969
tax return. Alexander noted that the
lack of cooperation of some witnesses
and inconsistencies in testimony pre-
vénted the IRS from completing its
precessing of the case. (Book X, 404) )

When the Joint Committee staff is-
sued its report on the Presi_dent’s-
taxes, 1t specifically noted that it had
not attempted to determine the Presi-
dent’s culpability for the irregularities
on his tax returns. Instead, that ques-
tion was referred to this Committee
for resolution through the impeach-

ent process.
mThepJoin-t‘ Committee staff did for-
mulate and send to President .Nixon a
concerning the
President’s knowledge and participa-
tion in the preparation of his ta?< re-
turns. (Book X, 416-22) The Presm}ent
failed to respond to those questl.ons
during the Joint Committee investiga-
tion, and later ignored a request that
he respond to the inquiries for the
benefit of this Committee.

An analysis of the undisputed facts
and circumstances makes it abun-
dantly clear that the President knew
that the gift of papers was not made
on or before July 25, 1969 and did not
legally qualify for the tax deductions
he claimed on his tax returns.

Mr. Nixon is a lawyer who has
prided himself on his knowledge of tax
law. The $576,006 gift was by far the
largest gift ever made by Mr. Nixon in
his lifetime. It was more than twice his
statutory annual income as President.

He was personally familiar with the
procedures which had to be followed
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in order to make a valid gift of his pa-
pers so as to be entitled to the tax de-
duction. A much smaller gift of papers
—amounting to approximately $80,000
—was made by the President in De-
cember 1968. He was an active and in-
terested participant at that time. He
discussed the gift and ity tax benefits
with his attorneys, chose between al-
ternate deeds of gift, and personally
executed a deed which was co-signed
by a representative of the GSA accept-
ing the gift for the United States. The
President also knew that the papers
constituting the 1968 gift were selected
prior to the end of 1968. (Book X, 41-
61) Although the President claimed
that less than 3 months later he made
a gift six times as large, the record
shows that none of these procedures
was observed. .

No contemporary written evidence
has been produced to support the
claim that the President intended on
or before July 25, 1969 that a largegift
be made or that he authorized anyone
to sign a deed of gift on his behalf.
Rather, the Committee was shown a
February 1969 memorandum—which
the President received and endorsed—

contemplating not a large gift of pa-.

pers which would use up all the Presi-
dent’s charitable deductions for 1969
and the fivé succeeding years, but, in-
stead, small periodic gifts of papers
plus other charitable contributions.
(Book X, 64-65)

b .
Two June 1969 memoranda show
that the President was an individual
interested in the minute details of his
tax deductions. Neither these memo-
randa nor any other writings in 1969
refer to a gift of papers so large as to
eliminate all other charitable deduc-
tions for six years. (Book X, 177-79)

While the President’s papers were
delivered to the Archives on March 27,
1969, they were part of and intermin.
gled with a much larger group of pa-
pers. The documentary evidence is
overwinelming that the Archives did
not consider that any of these papers
had been given to the United States,
but that it was routinely holding all of
them in storage. The papers that ulti-
mately were stated to constitute the
“1969” gift were not finally selected
until late March 1970. They were not
even preliminarily valued until early
November 1969, and then only as part
of the larger group of papers delivered
for storage on March 27. The prelimi-
nary appraisal was promptly sent to
the President on November 7, 1969
who acknowledged to the appraiser,
Ralph Newman, on November 16 that
he knew of the appraisal. (Book X, 190-
98).

The backdated deed was executed on
April 10, 1970, in the Executive Office
Building by White House attorney Ed-
ward Morgan in the presence of Frank
DeMarco, the President’s tax attorney.
(Book X, 319-27). A few hours later, De-
Mearco met with the President for the
execution of the President’s tax re-
turn. The Committee has heard testi-
mony that the President went over his
tax return with his attorneys page by
page, and discussed the tax conse-
quences of the’ gift of papers deduec-
tion. (Kalmbach testimony, 3 HIC 670-
71)

Finally, logic compels the conclusion
‘that the President knew he made no

gift of papers in March 1969. This is.

true because unless one could know in

March 1969 that there would be a July -

25, 1969 cutoff date, it would be con-
trary to rational tax planning for the
President: (a) to make a gift of papers
in March 1969, which would eliminate
the opportunity to take other charita-
ble deductions for six years (especially
when he appeared to approve a con-
trary plan a.month before); and (b) to
make a gift that early in the year,
. when many of his financial matters
were unsettled, instead of waiting un-
til the end of the year when his income

and deductions could be accurately
estimated.

The fact is that neither President
Nixon nor anyone else could know in
March 1969 of a July 25, 1969 cut-off
date. Not until May 27, 1969 was there
any indication that Congress might
consider passing legislation eliminat-

~ ing the gift of papers deduction. And it

was not until November 21, 1969 (when
the Senate Finance Committee re-
ported its bill to the Senate with a De-

cember 31, 1968 cut-off date) that it be- -

came a serious pcssibility that individ-
uals might not have until the end of
1969 to make a gift of papers and take
the deduction. On December 22, 1969,
Congress finally fixed July 25, 1969 as
the cut-off date for the gift of papers
deduction. (Book X, 149-51).

It is moteworthy that once officials
outside of the White House began in-
vestigating the gift of papers deduc-

. tion, the President’s attorneys, De-

Mareo and Morgan, and his appraiser,
Newman, began to tell conflicting ver-
sions of events which they had previ-
ously agreed upon. Also, documents
central to the President’s deduction
(including a deed allegedly executed in
1969) were found to be missing, and
others (such as the affidavit of ap-
praisai which was part of the Presi-
dent’s return) proved to be erroneous.

The President’s failure to respond to
the ouestions submitted to him by the
Joint Committee staff adds an addi-
tional inculpatory circumstance to a
record which points to intentional
wrongdoing in connection with the gift
of papers deduction.

The facts and circumstances noted |

above demonstrate that when Presi-
dent Nixon signed his tax return on
April 10, 1970, he knew that he did not
make a gift of papers on or before
July 25, 1969 valued at $576,000. With
respect to how any other taxpayer
would be treated under these facts and
circumstances, this Committee has
heard the expert opinion of Fred Fol-
som, an attorney who spent 24 years in,

-and who for 12 years was Chief of, the

Justice Department’s eriminal tax sec-
tion. Mr. Folsom stated that “in the
case of an ordinary taxpayer on the
facts as we know them in this instance,
the case would be referred out for

presentation to a Grand Jury for pros- -

ecution.”

" (Folsom testimony, HJC 6/21/74, TR.

1976) To state it more bluntly, under
these facts and circumstances, the gov-

ernment would seek to send any other

taxpayer to jail.

The facts set forth above show that
the Committee had before it evidence
of tax evasion by the President which
met the most stringent standards of
proof. The use of tape recordings and
similar documentary evidence to prove
the charges set forth in the Articles re-
commended by the Committee perhaps
led some to expect that type ,of evi-
dence for all of the Articles. Most
cases, however, whether criminal or
civil, do not turn on the availability of
tape recordings. They are decided on
an evaluation of all the proven facts
and circumstances and the logical in-
ferences to be drawn from those facts
and circumstances. Whatever the ap-
plicable standard of proof, the evi-
dence presented to the Committee
demonstrated that the President of the
United States was guilty of willful in-
come tax evasion for the years 1969
through 1972. He should have been im-
peached for such conduct.

Tax Evasion an an Impeachable Of-
fense

Some question whether willful tax
evasion by a President should be con-
sidered an impeachable offense. The
President, who is obligated by the Con-
stitution to faithfully execute the laws,
is perforce constrained to live within
the statutes and regulations which gov-

ern all citizens. As with any other citi-

zen. the President’s evasion of taxes

constituted a serious felony — which,

even under the “criminality” standards
urged on the Committee by the Presi-
dent, constitutes an impeachable of-
fense. But because of his position, the
President’s acts went beyond criminal
wrongdoing; they necessarily involved
taking advantage of the power and
prestige of the Presidency.

As Chief Executive, President Nixon
could expect that his tax returns
would not be subject to the same scru-
tiny as those of other taxpayers. The
sunerficial examination of his 1971 and
1972 returns conducted in May, 1973,
whien caused the IRS to write the
President' commending him (instead of
sending him a bill for the more than
$180,000 by which he had underpaid
his taxes for those two years) bears out
this expectation of favoritism.

The President had a special obliga-
tion to scrutinize his own returns —
especially when those returns showed
that he was paying only a nominal
amount of tax on a very high income,
Rather than so doing, he took advan-
tage of his office to avoid paying his
proper taxes. Had his entire Presi-
dency not been subjected to public
scrutiny — for the reasons contained
in Articles I and II — Mr. Nixon’s tax
evasion would have succeeded.

A President’s noncompliance with
the revenue laws does not merely de-
prive the Treasury of funds from one
taxpayer; it affects the very founda-
tion of our voluntary system of tax col-
lection. Allowing such conduct to go
unchecked threatens to damage seri-
ously the ability of the government to
efficiently raise fromr all the citizens of
the Nation the funds necessary to gov-
ern our society. If a President commits
willful tax evasion and is not breought
to account by the Congress, then not
only the tax system, but our entire
structure of government risks corro-
sion. For this most fundamental reason
we helieve that the willful tax evasion
by President Nixon should have been
considered an impeachable offense by
the Committee, and that the Article
charging this offense should have be
reported to the House.

Additional views of Rep. Robert
McClory, concurred in by Reps.
George E. Danielson and Hamilton
Fish Jr.: .

The power of impeachment is the
Constitution’s . paramount power of
self-preservation. This power 1s.tex_tu-
ally committed by the Constltl}tmn
solely to the House of Representat_we.s.
The power to impeach includes within
it the power to inquire. Without the
corollary power to inquire, the power
to impeach would be wmeaningless—
and dangerous.

The power of impeachment is made
necessary by the allocation of jurisdic-
tion among three separate branches.
The Articles of Confederation which
.reposed all powers in Congress found
no need of an impeachment process.
For there was no “other” branch
whose excesses had to be checked by

-Congress. But the Constitution dis-
persed the powers among three sepa-
rate branches to protect the liberties
of the people and hold distant the
spectre of tyranny. However, this pro-
tection against tyranny raised the
question of how Congress could make
the executive—who under the Consti-
tution would have the greatest poten-
tial for tyranny—answer for wrongs
committed against the people.

It was that question that led the
framers to adapt the impeachment
process to their new government. In
addressing the question of possible
Presidential misconduct at the Consti-
tutional Convention, George Mason
said: “No point is of more importance
than that the right of impeachment
should be continued.” And in The Fed-
eralist No. 66, Alexander- Hamilton



made clear that the purpose of the im-
peachment process was to serve as “an
essential check in the hands of [the
legislature] upon the encroachments of
the executive.” .

In the same passage and in others in
The Federalist, it is explained that the
doctrine of separation of powers is
modified by the system of checks and
balances. In explaining the “trye
meaning” of the doctrine of separatio_n
of powers, Madison states that “it s
not possible to give each department
an equal power of self defense. In re-
bublican government, the legislative
authority necessarily predominates.
The remedy for this inconveniency is
to divide the legislature into different
branches . . .” The Federalist, No. 51.

Moreover, the doctrine of separation
of powers does not mean that in a
given instance no branch may have
“control” over the acts of another;
rather, all that is meant by the doc-
trine is.that at no time may the whole
power of one branch he exercised by
another entity that possesses the
whole power of a second branch. The
Federalist, No. 47, (Madison).

Hamilton refers to Madison’s expla-

nation of the doctrine with approval
and adds that in the context of the im-
peachment process the check on the
arbitrary action of the House is the re-
quirement of “coneurrence of two-
thirds of the Senate.” The Federalist,
‘No. 66. Thus, it is the Senate—not the
President—that is the check on the
House’s power to impeach and its cor-
ollary power' to inquire.

The doctrine of separation of powers
does not mean that no branch can tell
another branch what to do. Separation
of powers is not the ereation of three
soveregign gsovernments, but one gov-
ernment of three branches, each with
an assigned role. Each branch within
its assigned role may “control” an-
other. Thus, for example, a President
may “control” a judicial decision hy
granting a pardon, or he may “control”
a legislative act by vetoing it.

The framers not only foresaw but in-
tended that there exist a tension he-
tween branc,hes. But the question in
each case must be which branch has
been, under the Constitution, assigned
the role of checking and which branch
has been deprived of its “self defense.”

If the power of impeachment is as-
signed solely to the House and if its
fundamerital Purpose is to check en-
croachments by the executive, it is
clear that the separation of powers
doctrine does not grant to the execu-
tive an institutional privilege which he
may assert against either the power to
impeach or the corollary power to in-
quire. For the framers to have granted
such a defense to a President would
have been a contradictory, irrational
act.

The power of impeachment, as
stated above, is the Constitution’s par-
amount power of self-preservation.
Thus, it has been récognized through
our history hy every President, every
legislator, and every judge that has
ever spoken on the question that the

impeachment bower was sufficient to
require of everyone, including the
President, all necessary evidence—rec-
ognized, that is, until the exigencies of
the present inquiry have forced the in-
cumbent President and his defenders
to assert an intitutional brivilege
against the House’s bower to inquire.
This assertion ig not only legally mis-
taken but, upon analysis, frivolous.
Whatever success such an assertion
may have appears attributable to the
fact that it plays to commonly mis-
taken notions that no branch can teli
another branch what to do—a notion
which in the everyday workings of our
government is regularly disproved.

The principle that is the subject of
this discussion ig clear and simple: the
Constitution does ' not give to the

House of Representatives, exercising
its power to impeach, a bower to ask
while giving to the President—ag Pres-
ident—an equal power tp refuse. It ig
respectfully submitteq that our Consti-
tution makes more sense than that,
The Constitution does not give to the
President g privilege to refuse by vir-
tue of his office when his use or abuse
of that office is at issue.

When the trustee of the highest of.
fice in the land is called upon by the
representatives of the people to make
an accounting of his performance, hisg
assertion that Presidents need not an-
swer is contemptuous of his trust and
of the people who have placed their
trust in him.

In talking to my colleagues I am

greatly disturbed that the issue in Ar.
ticle III is so misunderstood, AJ] that
Article TII says is that Richard M.
Nixon did not present a “lawful cause
or excuse” for failing to comply with
subpoenas for evidence critically nee-
essary to an impeachment inquiry. The
President’s hasic answer to the subpoe-
nas was that Presidents do not have to
comply with such subpoenas by virtue
of the office and that if the power to
impeach included within it the power
to inquire, then no President ever
again would be safe,

All that I ask of my colleagues is to
think through the Tamifications of the
President’s bosition. For me, I do not
wish to have a Presidency that is safe
from the power of the beople’s repre-
sentatives to demand an accounting.
And that is pbrecisely what is at stake
in Article IIT.

‘In discussion with my colleagues T
am frequently beset with many hy-
bothetical questions-—questions that I
have net occurred. I am asked whether
the President could assert ‘“national
security” or “diplomatic secrecy” or
some such excuse against impeach-
ment inquiry subpoenas,

The only answer is that Article IIT

. does not treat those questions because

the President offered no such excuses.
We need not decide those questions at
this time. Those special circumstances
differ substantially from the excuse of-
fered by this President that President
as.such need not comply. And it is that
excuse which Article IIT holds invalid,

To be complete, I must also note
that other excuses were offered by the

Tesident, but they appear secondary
to his basic assertion. In his letter of
June 9, 1974, to Chairman Rodino, the
President complained that oyr re-
quests were ‘“umlimited” ang sug-
gested that each branch must be im-
mune from wunlimited searches by
other branches. That excuse is facty-
ally without foundation. The facts set
forth in this Report make clear that
our subpoenas were modest in scope
and thoroughly Jjustified,

Additionally, the President said in
that letter that the Committee had
“the full story of Watergate.” That an-

swer had two defects: first, it was not
true; second, even if true, it was no an.
swer to outstanding Committee re.
quests for materials in other areas un-
der investigation, such as ITT, the
dairy contributions, and misuse of the
Internal Revenue Service. When such:
materials were later subpoenaed, the
President offereq no excuse for hig
failure to comply. Presumably, we
were to try to fashion one for him,
Finally, the President said that “the
Executive must remain the final arbi-
ter of demands on its confidentiality.”
However, it should be noted that no
Special circumstances were offered ay
an excuse. Rather, the President wag
asserting a flat privilege not to comply
based on general operational needs of
his office lest “the Presidency itselt
- .. be fatally compromised.” He was
asserting, in other words, an executive
brivilege against the House’s power to

ingquire.

Such a brivilege was asserted “in
United States v. Nizon against the
functions of the judicial branch. The
Supreme Court unanimously rejected
such a flat privilege as one that would
make our government unworkable and
would impair the role of the courts.
The coneclusion applies with even
stronger force in an impeachment pro-
ceeding against the President, the oc-
currence of which is so rare and the
needs of which relate so fundamen.
tally to the welfare of society itself

Therefore, the sum, Richard Nixon
has not offered any “lawful cause or
excuse.” His offer of excuses on behalf
of future President ig untenable when
he has, in truth, no valid excuse of
his own. :

It has been suggested we should in-
terpolate an excuse on his behalf he-
cause he may have been reluctant to
state it. That excuse is the constitu-.
tional privilege against self-inerimina-
tion which Richard M. Nixon possesses
as private ecitizen. For purposes of Ar-
ticle ITI, it is sufficient to answer that
he did not offer this excuse. But if he
had, the Committee could have
granted him ‘“use” immunity and or-
dered him to produce the subpoenaed
materials, and thereafter the House ,
could have impeached him for high
crimes or misdemeanors on the basis
of the produced material because: re-
moval from office is not a criminal
sanction.

It should not go without comment
that the Constitution grants no such
“referee power” to any branch in any
of its provisions. The only approxima-
tion of such a grant is the “case or con-
‘troversy” jurisdiction of the judicial
branch. And, as the Report demon-
strates, the history of that phrase re-
jects any notion that the doors of the
courts are open to resolve constitu-
tional confrontations between the two
other branches.

It is also commonly argued that ne
branch can decide its own role under
the Constitution, citing a sentence to
that effete from The Federalist, No. 49.
Unfortunately, what is not explained is
that the sentence is g paraphrase by
Madison of an argument that Thomas
Jefferson made on behalf of a provi-
sion written for a Virginia constitution
which the framers rejected in drafting
our Constitution. Jefferson argued that
disputes between branches should bg .
referred to the people, assembled in
convention. Madison answered that
this would be unworkable as a genera]
proposition and that the best that
could be done was to establish a sys-
tem of checks ang balances, The Feg.
eralist, No. 51 Under such a system,
each branch ig Supreme within its as.
signed role. It is this truth to which
United States v. Nixon is living testa.
ment,

So why didn’t we g0 to court to be
sure? (1) Because the federal district
courts can only exercise jurisdiction
granted by Congress and none hag
been granted to cover such a case, (2)
Because bhoth the President and the
Committee agreed that such questiong
were not justiciable, (3) Because thg
House has the sole power of impeach.
ment, which includes the duty of de.
eiding whether certain facts constityte
impeachable conduct, (4) Finally, be.
cause these constitutional questions
are tried in a court specially set aside
by the Constitution for this very pur
bose. It is the Senate, “the court of im.
beachment,” ang it exercises Jjudicial
bower, as Hamilton made clear in The

Federalist, No. 66. And, as is the casq
in all trials of Presidents, the Chief
Justice of the United States bresides.
. Second, it is argued that the Com.
mittee should have initiated contemnpt
proceedings as g precondition to re
commending Article IT] to the House
However, it should be noteq that Artj.
cle III does not charge contempt. Arti



cle II does not charge the President
merely with refusal to obey the sub
boenas of a Congressional Committee
Rather it charges that the President vi
olated’ the doctrine of Separation o,
bowers by arrogating to himself the
functi_ons of the House in an impeach.
ment inquiry and thereby attempted tg
nullify the Constitution’s ultimat :

the ‘misconduct of bublic men,” @
course, the Committee itself does not
charge but only recommends that thy
House make the charge, just as in &
statutory contempt broceeding pur

ment Droceeding the respomndent
heard in the Senate. But in term,
d].ze' process requimements, there is
d_lffe{'ence‘ In neigher case is a sang
tion imposed before the opportunity ty
be heard. 1f the House’s voting im
beachment were vieweq as a sanction

ing an impeachable offense, it shouly
be _noted that the Supreme Court j
United States v. Nizon only when con
fronted with the question of whethe
contempt broceedings should havi
been initiated against the President 5
a procedural brecondition for detey
mining the obligatory character of thy
subpoenas, said that such a precondi
tion would pe inappropriate against
Presid-ent since it would force an addi
tional constitutional confrontation ane
delay resolution of the merits of thy
case. The same is trye for us.

I trust that those who contend tha
contempt proceedings should hawvi

See McCLORY, A23, Col. 1
McCLORY, From A22

But it appears that for some of my
colleagues laying out an impeachable
offense on the basis of undisputed
facts and clear law is not enough. For
some unstated reasons unknown to me,
special preconditions are postulated
for Article III which were not applied
to any other article.

First, it is argued that the presence

of a disagreement over an important
constitutional issue between the Presi-
dent'and the Committee requires that
we test our position in court before im-
‘peachment. What is incongruous is
that this principle is applied only to
Article III. Yet there are important
constitutional questions relating to Ar-
ticle T and Article II over which the
President and the Committee disagree.
For example, do either Article I or Ar-
ticle II comply with due process re-
quirements of fair ‘notice of the
charges? Why don’t we g0 to court to
find out? Is obstruction of justice an
impeachable offense? The President’s
statement on August 5, 1974, appears
to say no. So why don’t we go to court
to find out? Is misuse of executive
agencies an imneachahle offense?
Since it is not an indictable offense,
the President’s position is no. So why
don’t we go to court to find out?

In deciding on any article of im-

peachment, one must determine the
facts and whether those facts consti-
tute impeachable conduct. The latter is
always a construction of the phrase
“treason, bribery, or other high crimes

and misdemeanors,” always a constitu-

tional question. ‘If all constitutional
questions should be sent to a court
first, not only Article IIT but all three
of the Articles of impeachment must
fall.

It is also suggested that simply be-
cause two branches have disagreed

‘over their respective roles, the third
branch should be called on to referee,
But is this how our government
works? If the Congress and the Su-
preme Court disagree on the constitu-
tionality of a bill, does the President
act as referee, or does the Court’s view
prevail because of its assigned role un-
der the Constitution? If the Congress
and the President disagree over
whether our armed forces should act
or continue to act against some foreign
land and Congress cuts off appropria-
dtions, does the Supreme Court act as
referee, or does the Congressional
view prevail because of its assigned
role under the Constitution? Angd
when the President and the Supreme
‘Court disagreed on the question of
whether the President was obligated to
produce subpoenaed material, did Con-
gress act as referee, or did the Court’s
view prevail because of its assigned
role under the Constitution? ‘

In short, the asserted principle ‘does
ot exvlain how our government actu-
ally work. The worth of this assertion
€an be analyzed hy hypothecating an
inquiry into the conduct of a Justice of
the Supreme Court or of the entire Su-
preme Court wherein a “judicial privi-
lege” is asserted. against Congressional
subpoenas. Would the President be the
[Droper referee in that case? The ques-
tion answers itself,

sheen completed as a precondition be.

Jieve that it is legally possible to hold
an incumbent President in contempt,
If that is so, it would follow that an
incumbent President may be indicted
for other crimes as well. In which case,
it might be asked why the Committee
1as not urged that charges against the
President be filed by the Special Pros.
‘ecutor as a precondition to recom-
mending Article I.

" Again, it seems peculiar that the
doctrine of “failure to exhaust other
Temedies” should be raised against Ar-
ticle IIT alone. Moreover, those other
Tremedies are, in fact, unavailable, As
‘that ‘doctrine is applied in courts of
law, that fact makes the doctrine inap.-
plicable.

. Article TII compares favorably with
the other articles reported by the Com-
‘mittee. Tts underlying facts are undis-
buted.'It is the most specific and least
duplicitous of the three articles. It is
the only article wherein the President
Wwas put on notice before he acted that
ﬁis conduct could result in impeach-
ment. And as a matter of law, since
the charge is that the President, in ef-
fect, attempted to nullify the constity-
'_"tional brocedure whereby he is made
accountable for his conduct to the peo-
ple he serves, there can be no higher
‘crime against the people with the pos.
sible exception of treason. '
 Article III is no make-weight article.
‘_For posterity, it is the most important
article. It breserves for future genera-
tions the power to hold their public
Servants accountable,

* "When we began this inquiry many
‘months ago, no one would have denieq
that the House of Representatives had
the power to impeach a President. In
the absence of our recommendation of
Article III, serious doubts about this
Power would have persisted. Indeed,
this impeachment will have been made
possible by circumstances extraneous
to our inquiry. It was not our sub-
poena that brought to light the addi-
‘tional evidence on August 5, 1974, The
‘same sadly can be said of much of the
Substantial evidence which we possess.
Our subpoenas still stand unanswered.

i

It was only by the coincidence of ap

investigation into the conduct of pri-
ivate citizens who formerly worked at
;the White House that evidence neces-
sary to our inquiry into Presidential
,congluct fell into our hands. By experi-

the highest remain accountable to the
people through their representatives?
Shall we protect the people’s rights
and prevent the crippling of the Con-
stitution’s essential check against un-
constitutional government?

s T recommending Article IIT to the
House the Committee has sought to an-
swer these questions in the affirma-
tive.

b

- Individual views of Rep. Edward
:Hutchinson:
. T joined in the minority report of
the ter. Members of the Judiciary Com-
mittee who voted against all articles of
impeachment and I subscribe to that
report. I set forth here those consider-
ations, persuasive to me, which led me
to oppose impeachment of the Presi-
dent in the Committee and the subse-
quent aevelopments which brought me
toa decision that a case for impeach-
ment had been made on one count.

General

Impeachment of a President is a
drastic remedy and should be resorted
to only in cases where the offenses
committed by him are so grave as to
make his continuance in office intoler-
able. Unlike criminal jurisprudence,
where the sentencing judge has large
discretion as to the punishment to be
inflicted, the conviction of an im.
peached President removes him from
office, nothing less. The charges

~ against him should be so serious as to
fit removal. The three articles of im-
peachment, when measured against
this standard, fall short in all but a
sirgle count in my opinion.

I'reject the proposition that the im-
peachment function of the House is
nothing more than the indictment
function of a grand jury, and that a
Member who votes to impeach is
merely sending the case to the Senate
merely sending the case to the Senate
trial. When the House votes a bill
of impeachment, the House has the
burden of proving its case. It becomes
the prosecutor before the Senate. It
represents that it believes the Presi-
dent is guiity of the offenses charged;
that it has legally admissible evidence
to prove that guilt; and that it believes
the President should be removed from
office because of those offenses. This
is a much greater burden than that of
a grand jury which represents only
that there is probable. cause to believe
a particular offense was committed
and that the indicted person commit-
ted it. The grand jury has no burden
to maintain its cause before any court.

In my judgment, a Member who
votes to impeach is recommending to
the Senate the removal of the Presi-
dent from office, nothing less. In order
to warrant such drastic action, the of-
fenses charged should be serious and
grievous violations by the President of
his Constitutional duties, They should
be described in the articles of im-
peachment with the particularity re-
quired in criminal law. The evidence
supportive of each overt act charged
should be proof of guilt beyond a rea-
sonable doubt. The lowliest person in
the land, charged with wrong-doing is
accorded no less.

If the strict standards of criminal
jwisprudeance are not required in
cases of Presidential impeachment, the
issue falls away from the high plane of
law and becomes political. In a divided
government, with the Congress in con-
trol by one political party and the
President of another, impeachment be-
comes a threatening political tool, if .,
one group of politicians can ‘decide
over another. what is an abuse of
power. )

In weighing the evidence, if an infer-
énce or conclusion unfavorable to
him, I believe the President should be
given the benefit of the doubt.

In my judgment, not any of the
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three articles of impeachment are
drawn with the particularity which is
required to give the House information
of the precise offenses charged and
the overt acts claimed to be supportive
of them: nor to give the President the
notice which constitutional process ac-
corded him, had he chosen to defend
against those charges in the Senate.

ARTICLE I

The first article charges the Presi-
dent with conspiracy to obstruct
justice: in the words of the article,
that the President “engaged personally
and through his close subordinates and
agents in a course of conduect or plan
designed to delay, impede and obstruct
the investigation of (the Watergate
break-in); to cover up, conceal and pro-
tect tnose responsible; and to conceal
the existence and scope of other un-
lawful covert activities.”

Until the August 5th release of con-
versations held between the President
and Mr. Haldéman on June 23, 1972,
there was no direct evidence of com-
plicity by the President in the cover-up.
The President said he 'knew nothing
about any cover-up until his conversa-
tions with John Dean in mid-March,
1973; there was no direct evidence to
the contrary and he was entitled to the
benefit of the doubt.

It is now evident that the President
knew as early as June 23, 1972, six
days following the Watergate break-in,
of a plan to obstruct the FBI investiga-
tion into that event, and that he au-
thorized the plan. Here are the words
spoken:

Haldeman. Now, on the investi-
gation, you know the Democratic
break-in thing, we're back in the
vroblem area because the FBI is
not under control, because Gray
doesn’t exactly know how to con-
trol 1t and they have—their inves-
tigation is now leading into some
productive areas—because they’ve
been able to trace the money—not
through the money itself—but
through the bank sources—the
banker. And it goes in some direc-



tions we don’t want it to go. Also
there have been some things—Ilike
an informant came in off the
street to the FBI in Miami who

was. a photographer or has a

friend who is a photographer who
developed some films through this
guy Barker and the films had pic-
tures of Democratic National Com-
mittee letter head documents and
things. So it’s things like that that
are filtering in. Mitchell came up
with yesterday, and John Dean
analysed very carefully last night
and concludes, concurs now with
Mitchell’s recommendation that

the only way to solve this, and

we're set up beautifully to do it . . .
18 for us to have Walters call Pat
Gray and just say, “Stay to hell
out of this—this is business we
don’t want you to go any further
on it.” That’s not an unusual devel-
opment, and that would take care
of it.

President. What about Pat Gray
—you mean Pat Gray doesn’t want
to?

Haldeman. Pat does want to. He
doesn’t know how to, and he
doesn’t have any basis for doing it.
Given this, he will have the basis.
/He’ll call Mark Felt in and the two
‘of them—and Mark Felt wants to
cooperate because he’s ambitious
—he’ll call him in and say, “We've
got the signal- from across the
river to put the hold on this” and
that will fit rather well because
the FBI agents who are working
on the case, at this point feel
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that’s what it is.

President. This is CIA? They’ve
traced the money? Who'd they
trace it to?

Haldeman. Well, they've traced
it to a name, but they haven’t got-
ten to the guy yet.

President. Would it be somebody
here?

Haldeman. Ken Dahlberg.

President, Who the hell is Ken
Dahlberg?

Haldeman. He gave $25,000 in
Minnesota and the check went di-
rectiy to this guy Barker.

President. It isn’t from the Com-
mittee though, from Stans?

Haldeman. Yeah, it is. It's di-
rectly traceable and there’s some
more through some Texan people
that went to the Mexican bank—
which can be traced to the Mexi-
can pank—they’ll get their names
today.

President. Well, I mean, there’s
no way—I'm just thinking if they

don’t cooperate what do they say?
That they were aproached by the
Cubans. That’s what Dahlberg has
to say, the Texans too, that they—

Haldeman. Well, if they will. But
then were relying on more and
more people all the time. That’s
the problem and they’ll stop it if
we take this other route.

President. All right.

Haldeman. And you seem to

think the thing to do 1s to get
them to stop?
President. Right. Fine.
The Watergate burglary occurred in
the early hours of Saturday, June 17,

‘1972. The Committee to re-elect the

President was already organized and
functioning. By the time the pieces of
the Watergate event were put together
the Democrats had nominated their
candidates. If in July President Nixon
had disclosed the excesses of the Com-
mittee to Re-elect and denounced their
foolhardy and illegal performance,
that’s all there ever would have been
to Watergate. Those who broke the law
would have been punished in the
Courts. )

Even the evidence set forth above
would not have greatly disturbed the
Congress or the country had it been
disclosed in the spring of 1973. The
damage was done by the apparent pol-
icy of the President to withhold until
he finally was forced to yield informa-
tion wnich because of the timing of
disclosure put him in the worst possi-
ble light.

But without the evidence of the June
23, 1972, conversation I was prepared
to defend the Fresident against the
charge of obstructing justice on the
basis tnat he had no knowledge of it
until March 1973. At that time he
moved to purge his ad‘minisltra‘tion of
those involved in the conspiracy and
had accomplished that by April 30. Un-
til the disclosures of August 5, 1974,
which set forth the June 23, 1972, con-
versations, proponents for impeach-
ment pinned their case for complicity ©
of the President in the cover-up largly
on eight taped conversations between
the President and John Dean et al,
running from September 15, 1972, to
April 16, 1973. The Committee pub-
lished these conversations in a sepa-
rate volume entitled Transcripts of
Eight Recorded Presidential Comserva-
tions.

Tf one assumed that the President
had knowledge of the conspiracy and
was directing it, these conversations
are damaging indeed to his claim of in-
nocence. But if one assumed he didn’t

know, as he said he didn’t, these con-
versations are filled with statements of
supportive of his cause. And without
the evidence on the June 23, 1972, con-
versations I felt justified in making
the assumption that he didn’t know,
giving him the benefit of doubt. )

Through all of these conversations,

the President’s position was that there
should be no withholding from a grand
jury. He urged everyone in his admin-
istration who was implicated to testify
freely and truthfully. He waived the
doctrine of Executive privilege and
even the attorney-client relation, be-
fore a grand jury.

In fact, it is clear that when the
implications of the whole mess were
laid out to him on March 21, 1973, he
provosed that it all be presented to a
grand jury. This would not be the
position of a man engaged in a plan
to obstruct justice. That he was dis-
suaded from that immediate course
by his advisors, who were so en-
gaged would not make him part of
the conspiracy himself. ’

The President’s position regarding
the Senate Watergate ' Committee
was different. He viewed that legisla-
tive investigating committee for
what it was, a political attack against
him and his administration, Resist-
ance to tlie demands of the Senate
committee was not an obstruction of
Jjustice, since that committee was no
part of the system of justice. Its le-
gitimate function was to inquire into
the need for changes in statute law.
The timing of its investigation, pub-
licly exposing the scandal at the
same time the grand jury was inquir-
ing under the strictures of secrecy,
brobably delayed the work of the
grand jury, and in the opinion of
many people, constituted a political



intrusion into an arena wnicn snoula
have been left to law enforcement
agencies and he courts. The Presi-
dent may have viewed the Senate
ccmmittee as a political move to em-
barass him and his administration,
and he reacted to it politically. Cer-
tainly his initial assertion of execu-
tive privilege, and his discussions
with his aides as to how to deal with
the Senate committee are not rele-
vant to an obstruction of justice
charge. Such discussions were had
with a view to public relations and
political response, not at all with a
view to law enforcement and the ad-
ministration of justice. Those con-
versations should be considered in
that light.

The taped conversations clearly
exhibit the President’s instructions
to his subordinates to talk freely
with the prosecutors and to tell the
truth, and to appear willingly before
the grand jury.

In the face of his personal policy
of cooperation with law enforcement
agencies, and his expressions to his
subordinates that they do likewise,
why did the President resist delivery
of taped conversations to the Special
Prosecutor, even until the Surpeme
Court directed his compliance?
Drawing an inference in the Presi-
dent’s favor, perhaps he did not
think of a taped conversation as es-
sential evidence of that conversa-
tion, since the parties to them were
available as witnesses. At the time of
the conversaitons, most of the par-
ties to them were unaware they were
being recorded and they might not
have spoken exactly as they did had
they been so aware. Perhaps the
President was concerned a}bout the
possible constitutional rights of
those participants. Obviously, the
taping system was not installed fqr
evidentiary purposes, but for hi_storl-
cal purposes, to enable the Prgmder;t
tn refresh his memory in writing his
memoirs. Since the witnesses were
available for questioning, the Presi-
dent did not think of the tapes as
evidence; he thought of them as his
personal papers. And since he. never
thought of himself as a party in any
wrong-doing, his personal papers, in
his view, were not properly to be

rought into question.
bBu’cg even more importantlly, _the
President felt that he was constl’r:utlon-
ally bound to defend the doctrine of
executive privilege, a doctrine as o@d
as the Presidency itself. All of his
predecessors had stubbornly .defende.d
their office against the intrusion of ei-
ther the Congress or the Courts. The
doctrine of executive privilege runs
back to the administration of George
Washington. It is based on the princi-
ple of the separation of powers be-
tween three co-equal branches of
government; legislative, executive, and
judicial. Just as this House asserts its
privileges and will not answer the sub-
poena of any court without its consent,
and would tolerate no order of any
President directing any action by the
House, so the President asserts the
privileges of his office under the same
constitutional right.

His reluctance in surrendering tapes
must be viewed as an assertion by the
President of constitutional privileges
as against the other co-equal branches
of government. It is based upon a
claim of constitutional duty to pre-
serve the character of his office in a
struggle to keep that office co-equal. It
cannot fairly be evidentiary of any at-
tempt to obstruect justice, and no infer-
ences of wrong-doing by the President
can properly be drawn from that reluc-
tance.

. The conversation in the morning of -

March 21, 1973, must be commented
upon under this article of impeach-
ment. at that time Dean revealed to
the President the full extent of the
mess his subordinates had gotten
themselves into. They had even

stooped to yielding to Hunt's black-
mail. During that conversation, the
. President fell into his practice of ex-
amining all of the options. The major-
ity staff of the impeachment inquiry
apparently concluded that the Presi-
dent came to two resolutions: That in
the long run Hunt's demands were
wrong and intolerable, but that Hunt’s
immediate demand for $120.000 must
be met. The grand jury named the
President an unindicted co-conspirator
on the theory thay following this con-
versation Haldeman called Mitchell at
the President’s suggestion, that Mitc-
hell called LaRue, and that LaRue
caused $75,000 to be delivered to
Hunt’s lawyer, Bittman, before that
day was out.

" But Dean says he talked with LaRue
on that morning before he saw the
President and LaRue corroborates
this. Their conversation was that La-
Rue told Dean of Hunt’s demands and
that Dean said he was out of the
money business. When LaRue asked
what to do, Dean suggested that I.a-
Rue might call Mitchell. LaRue dig
call Mitchell in New York but told
Mitchell only about the $75,000 Hunt
needed for lawyer’s fees, not about an
gdd-itional $60,000 Hunt was demand-
ing for family support during his in-
carceration. Mitchell apparently said
that if it were for attoney’s fees, he
would probably pay it if he were La-
Rue, and LaRue did so.

The President had no input into the
matter, and knew nothing about the
bayment until mid-April. So the hush
money charge against the President
has been demolished by the facts and
the testimony of Mitchell and LaRue
before the Committee,

Therq remains the question whether
the evidence making the President
part of a conspiracy to obstruct Jjustice
rises to the magnitude of an impeach-
a-ble' offense. In my opinion, standing
by itself, it probably would not have
brovoked the House to exercise its im-
peachment powers. The timing of the

fending the President were left wi
ith-

ou? a defense and without time to

build a new defense. Under the cir-

ble alternative.

Article I

Th}s article accuses the President of
abusing v:che bowers of his office in
that he ‘I;as repeatedly engaged’ in

rights of citizeng impairing the d

, ] ue
and proper administration of justice
and the co.nduc‘t of lawful inquirie,s, or

practices. It wag
\gate and its aftermath had been ;

evepts which provoked the inquir?f t?:
pecially the dismissal of Special Pfose-
cutor Archibald Cox by the Acting At-
torn?y Gerneral at the orders of the
,P'resmen‘t, and the searching for ocea-
S}onal excesses in the attempt to exer.
Cise power by the White House over
the agencies of government was at the
outset a mere adjunect, Yet, this article
gained the largest affirmative vote of
t}_le three articles reported by the Judi-
ciary Committee. In my opinion, Artj-

cle 1I is as weak a basis for removing g

President from office as is Article IIT.

Article IT is a catch-all. Culling from
tens of thousands of transactions be-
tw{veen the White House and the agen-
cies of the Executive branch a few iso.
lated instances of conceived pressure
described as abuses of power, and with
o evidence of the President’s bersonal
involvement, the proponents allege re-
peated engagement, that is time after
time, by the White House in such a
course of action.

Would you remove a President from
office because one 'of hig subordinates
asked for some income tax audits,
which requests were denied out of

hand by the Commissioner of Internal
Revenue whom the President haq
appointed? Would you remove a Presi-
dent because on a single occasion an-
other of his subordinates did succeed
in obtaining income tax information
on a political candidate’s brother,
which information was leaked to a
newspaper columnist? Would you re- -
move a /President because some wire.
taps were installed in the name of na-
tional security, at a time when such in-
stallations were clearly legal, and
there were serious leaks in the confi-
dentiality of negotiations with foreign
nations?

Article II next charges that the Pres-
ident should be removed from office
because the so-called plumbers unit
was set up in the White House. How
many times have modern Presidents
set up operating  units within the
White House? If Congress thinks they
ought not to do so, then Congress
should forbid it by law, not impeach a
President who does so with a great
number of precedents behind him. But
perhaps the evil here is not the cre-
ation of the unit, but rather the secret
creation of an investigative unit. Was
not the CIA secretly organized by an-
other administration? And even today
can a Member of Congress find out
what that agency is doing or how it ¢
funded, or what its budget is? A Mems-
ber cannot. There is no evidence the
President ever armed the plumbers
with any pretended power to nperate
outside the law, and if the plumbers
did that on one or more occasions,
thnse guilty of breaking the laws
should be held accountable, as they
are, and not the President.

In considering this abuse of power
article, whether it be the IRS, the FBI,
the CIA or the Justice Department or
any other agency of the government
which might have been asked by the
subordinates of the President for spe-
cial action in the name of the Presi-
dent, the House should be reminded of

See HUTCHINSON, A24, Col. 1

HUTCHINSON, From A23

what has gone on in other administra-
tions. The House is entitled to a stand-
ard by which to measure this adminis-
tration. In the absence of proof, I be-
lieve thLe public generally believes that
mest administrations have been about
alike, and that this one is no different,
If the inquiry had researched prior ad-
ministrations it is a fair. assumption
such research would have turned upon
several so-called abuses of power, per-
haps as many on the average as are
now alieged. That is why, in my judg-
ment, 1t is manifestly unfair to attack
the present President for these things.

Rarly in this impeachment inquiry
the minority requested that a qualified

‘individual be employed to undertake

the research of how prior administra-
tions dealt with agencies of govern-
ment. But we were denied our request.
We are thus without a standard of past
performance to measure this one, and
the abuse of power charge is therefore
not fairly sustainable.

The proponents for impeachment
rely on the conversation of September
15, 1972, to connect the President with
the use of some agencies for political
purposes. It must be remembered that
the September 15 conversation was the
mere talk, without action, of partisans
in a political campaign. How many
times 1n their experience have not
Members talked to their campaign di-
rectors about the opposition? There is
absolutely no evidence that anything
ever came of any of the mere talk at
that September 15 meeting.

Paragraph (4) of Article II alleges
that the President has “failed to take
care that the laws were faithfully exec-
uted” because of the unlawful activity
carried on by his close subordinates,
when he “had reason to know” of such



- activities. .

The President’s™ duty to take care

that the laws be faithfully " executed
does .not impose a liability upon him
for the misdeeds of others, but to dis-
charge them. Unquestionably, Whe_n se-
rious charges were brought to his at-
tention, he should he permitted a rea-
sonable time in which to satisfy h1m:
self of the probability of the truth of
them, and in this case the period of ex-
amination ran for about six weeks, giur—
.ing which he worked with the Criml_nal
'Division of the Department of Justice,
and delayed the discharge of Dveax} at
the request of the chief of the-Crmp—
nal Division. This cannot be fairly said
to amount to failure of his constitu-
tional duty.

Article ITI
- The idea that a President should be
removed from office because he does
not comply with a subpoena of a com-
mittee of the House, even if the pre-
cedent be limited to impeaphmept
cases, 1s frightening. The c‘ommlttee. is-
sues its subpoena under the 90ns-t1tu-
tional power of the House to lmpeagh.
The President refuses to comply with .
a subpoena because the c‘onst1tut1or'1a1
separation of powers demands of hlrp
that he maintain the office of Presi-
dent as a co-equal with the House; that
to yield to its mandate w‘oullr'l make the
office .of President subservient to the
House. How can the House determine
that the President should be removed
from office, when his failure to comply
is based on a constitutional pyinclple
as strong as the one on which the
House relies?

T opposed issuance of subpoenas by
the Committee to the President be-
cause such subpoenas would be unen-
forceable; and because I do not believe
the House can order presidential ac-
tion any more than the President can
order the House, The President and
the House are co-equal in our system.
Neither is above or below the other.

- I think Article III does not state an
impeachable offense. .

Conclusion ,

History 'will deal more kindly with
Richard Nixon than did his contempo-
raries. As the Watergate affair moves
into the past it may be seen for what
a little thing a President was forced
to resign from office when compared
with the accomplishments of his ad-
ministration. A legal ease of obstruc-
tion of justice was made against him.
But instructions by other Presidents
have undoubtedly altered the course of
other investigations without controver-
&y. The abuses of power charged
against the President were probably no
greater than have occurred in some
other administrations. What to one

nan seems an abuse of power appears
to another to be strong executive dis-
cretion. The President should not have
heen impeached under Article II. And
I believe the House would have reject-
ed Article IIIL -

«

Additional views of Rep. Thomas F.
Railsback, joined by Rep. Henry P.
Smith III, Charles W. Sandman Jr.,
David W. Dennis, Wiley Mayne, .
Caldwell Butler, Harold V. Froelich,
Carlos J. Moorhead, Joseph J. Mara-
ziti and Delbert R. Latta:

Refusal to fully comply with a Con-
gressional subpoena in and of itself
without further action on the part of
the Congress is not a ground upon
which an impeachment can be based.
The House has neither exhausted
available remedies on this issue nor

can the House in this instance be the

ultimate judge of the scope.of its own
power.

Presently, Congress has two methods
of enforcing compliance with its sub-
Ppoenas. First, is its inherent common
law authority and second, is its statu-

tory authority under Title 2, United

States Code 192-94. Both methods are
" forms of criminal contempt. Under its

common law power, the House may
conduct its own trial for contempt of
Congress. By a majority vote, the
House may find a person in contempt

of Congress. A person adjudged in con-

tempt under this procedure may, un-
der an order of the House, be sub-
Jjected to.one of the three enforcement
procedures:

(%) containment in close custody by )

the Sergeant-At-Arms 3

(2) commitment to a common jail in
the District of Columbia; or

(3) commitment by the Sergeant-at-
Arms to the guardroom of the Capitol
Police.

- Confinemnent under the common law
brocedure cannot extend beyond a par-
ticular Congress In recent times the
Congress has not chosen to utilize its
common law power but has turned to
its statutory provisions contained in
Title 2, United State Code 192.

Under- Title 2, United States Code
194, when a witness refuses to comply

with an order of a Committee that fact
is reported to the House of Represent-
atives.and if the House agrees by a
majority vote the Speaker is required
to certify to a U.S. Attorney the ques-
tion of contempt. The U.S Attorney
will present the matter to a grand
jury. If the grand juty should return
an indictment, then there would have
to be a regular ctiminal trial before a
judge and jury. If the individual sub-
poenaed should be found guilty of the
misdemeanor, it is mandatory under 2
United States Code 192 that the de-
fendant be punished by a fine of not
more than $1,000 nor less than $100
and that the defendant be imprisoned
in a common jail for not more than 19
months nor less than one month.

A third method available to the Con-
gress for enforcing compliance with its
subvoenas would be through legisla-
tion. On November 9, 1973, the Other
Buly passed by unanimous consent
5.2641, conferring jurisdiction upon
the District Court of the U.S. for the
District of Columbia of civil actions
brought by the Senate Select Commit-
tee to enforce or secure a declaration
corcerning the validity of any sub-
poena or order issued by it. Prior to its

‘enactment, on October 17,1973, an ac-

tion of the Senate Select Committee to’
enferce its subpoenas requesting cer-
tain tape recordings which were in the
bassession of the President was dis-

. missed by the U.S. District Court for

the District of Columbia because the
court found that there was no jurisdic-
tional statute upon which the action
could be based. Judge John J. Sirica
stated 1n his opinion, .

only Congress can grant but which
Cengress - has  heretofore withheld.
(Senate Select Committee v. Nixon, 366
Fed Supp. 51)

On November 13, Senator Ervin sent
a letter to Chairman Rodino request-
ing that S. 2641 be expedited by the
House Judjciary Committee. In less
than three weeks following Senator Er- i
vin’s letter the House enacted S. 2641..
This Act became law December 18,
1973, without the President’s signature
(P. Law 93-190).

The Senate Select Committee inves-
tigating “Watergate” chose not to at-
tempt an adjudication of the matter by
resort to a contempt proceeding under
Title 2, United States Code 192, or via
congressional commonlaw  powers
which permit the Sergeant-at-Arms to

foreibly secure attendance of the of-

fending party. Either method, the Se-
lect Committee stated, “would be inap-
propriate and unseemly” when the of-

‘ferding party is the President.

Pending before the House Judiciary
Committee is a bill similar to S. 2641,
H.R. 13708. The purpose of H.R. 13708
is to confer upon the U.S. District
Court for the District of Columbia ju-
risdiction over civil actions brought by

" the House Judiciary Committee to en-

force any subpoena or -order issued by
it for the production of information

- power s

relevant to the Committee’s constitu-
tional inquiry. Under this 1egislat1'on,
the House Judiciary Committee would
have authority to brosecute such civil
actions to enforce or secure a declara-
tion concerning the validity of such
subpoenas. The Committee may be
‘represented by such attorneys as it
mey designate in any action brought
under the bill. H.R. 13708 also contains
a nrovision that would expedite such
civil proceedings through the courts.
Irving Younger in a study of separa-
tion of powers stated that: ’

We' should not forget that the
Supreme Court has decided dis-
putes between Congress and the -
President under its general power
*o0 hold the other two departments
within the ambit of the Constitu-
tion, (20 U. Pitt. L. Rev. 755, 777 N.
100, 1959; Raoul- Berger,
“Executive Privilege” Harvard
Univ. Press, 1974, p. 332).
it Alexander M. Bickel, an emi-
nent constitutional lawyer, also
supported the Committee’s use of
the Courts to enforce its subpoe-
nas. In his article that appeared in
The New Republic, June 8, 1974,
np. 11-14, Mr. Bickel wrote that:

IT% There is no way open to

Congress other than a Jawsuit of
actually getting its hands on the
evidénce it wants, . . . To be sure if
it does not 80 to Court, and does
not run the risk of a court’s re-.
fusal to enforce a subpoena, the
House might cite the President for
contempt and base a Separate Arti-
cle of impeachment on his refusal
to honor the subpoena. But these
are gestures. The contempt cita-
tion by“itself is pure gesture. An
additional Article of impeachment
based on it is.a makeweight. It is
difficult to imagine that the House
would vote it without also approv-
ing other Articles, or that the Sen-
ate wouid convict on it without
convicting other Articles. So what
is gained? '

The Supreme Court proceeds from
the premise that it is the “ultimate in-
terpreter of the Constitution” vested
with the responsibility to decide
“whethelj the action of another branch

- evceeds whatever authority hag
been committed.” (United " States v.
Nixon, decided July 24, 1974, Slip Opin-
ion ' Page 18: Powell v, Mchormack,
395 -U.S. 486 at 521). In Marbury v.
Madison, 5 U.S. (I Cranch) 137, 177
(1203), the Court stated that “It is em-
phatically the province and duty of the
judicial department to say what the
law is.”

Whether the Congress has an abso-
lute right to demand information or
the President the absolute discretion
to refuse such information is plainly
not stated in the Constitution. Essen-
tially this is a dispute about the scope
of intersection bowers. “One branch
cannot finally decide the reach of its
Own power when the result is to cur-
tail that claimed by another. Neither
of the two departments, said Madison
in Federalist No. 49, ‘can pretend to an
exclusive or superior right of settling

"the boundaries between their respec-

tive powers. Some arbiter, said Justice
Jackson, is almos: indispensable when
balanced between
branches, as .the legislative and execu-
tive . . . Each unit cannot be left to
Jjudge the limits of its own power-. .
(Raoul Berger, “Executive Privilege”
Harvard Univ. Press, (1974) PP, 330-31).

.In late May, 1974, the Judiciary Com-
mittee by a vote of 32.6 chose not tg
seek the assistance of the courts in en-
forcing compliance with its subpoenas.
The Committee also chose not to uti-
lize its common law power or its con-
tempt of Congress power under Title
2, United States Code 19294, The Pres-
ident does have certain inherent con-
stitutional rights and privileges. What
the President’s irue motives are in
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witkholding information only history
may know but this President or any
President should rot be impeached for.
acts based on his assertion of certain
constitutional rights. The Supreme
Court is the ultimate judge of the
boundaries of conflicting constitu-
tional powers, not the Congress.

The enactment of Article IIT would
seriously weaken the Presidency. Such
enactment would be dangerous, and a
pure exercise of raw legislative power.
Article IIT should be rejected by the
Hcuse of Representatives.

Additional and separate wviews of
Rep. Wiley Mayne:

Additional and separate views of

Rep. Wiley Mayne:
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I join in the minority views of my
colleagues insofar as Articles I and IT
are concerned. I do not join the minor-
ity views as to Article II because I be-
lieve the admisions made by the Pres-
ident on August 5 1974, when added to
the evidence previously submitted to
the Committee, make a case for im-
peachment under Paragraphs 1, 4 and
5 of that Article.

ARTICLE I
T supoprt the result reached by my
colleagues in the minority views dis-
cussion of Article I but wish to add the
following additional views:
I voted against Article I-on July 27,
1974, after carefully considering such
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evidence as was available to the Com-
mittee at that time. It was my consci-
entious best judgment that no direct
evidence had been presented to prove
the President was personnally in-
volved in the Watergate cover-up or
any obstruction of justice in connee-
tion with it. I was particularly im-
pressed by the testimony of witnesses
who appeared to testify before our
Committee in person on this subject.
Some" stated their strong conviction
that the President was in no way in-
volved in ‘the cover-up. Others ex-
pressed a complete lack of any infor-
mation connecting him to it although
they were in a position to know if he
had been implicated. Only John Dean
indicated an impression that the Presi-
dent had any knowledge of the cover-
up prior to March 21, 1973. I did not
feel his testimony and the inferences
drawn from purely circumstantial evi-
dence constituted the clear and con-
vineing proof necessary to link the
President personally to a high crime

or misdeameanor sufficient to impeach )

under constitutional standards.

The state of the evidence changed
completely on’ August 5, 1974, when
the President made his statement ad-

mitting he knew at least as early as .

June 23, 1972, that the break-in was di-
rected by employees of his re-election
committee for political purposes. He
not only withheld this important rele-
vant information from the American
people and the investigating authori-
ties but obstructed the investigation by
having his subordinates tell the FBI it
should stop the investigation because
it was exposing important undercover
operations of the CIA.

The President also admitted on Au-
gust 5 that he had continued to con-
ceal these important facts and to de-
ceive and mislead the American people
and our Committee right up until that
date when he made the transcripts of
three -conversations with H. R. Halde-
man on June 23, 1972, available to the
public and the Committee. These tran-
serints and the presidential admissions
contained in his two-page statement of

August 5 supply the direct evidence of
personal involvement of the President
in the cover-up which had previously
been lacking. They furnish clear and
convincing evidence that the President
committed an obstruction of justice
sufficient to constitute grounds for im-
peachment under the Constitution. I
would, therefore, vote in the full
House to impeach on Article I.

Article I

I file views separate from those of
my minority colleagues for ‘the follow-
ing reasons:

1. T would vote in the House to im-
peach under Article II because I- be-
lieve a case for impeachment has now
been made under Paragraphs 1,4 and
5 of that Article. :

2 The minority" views do not give
sufficrent treatment to the evidence in
support of the grave allegations of
Paragraph 1, Article II that the Presi-
dent tried to obtain income tax audits
or other income tax investigations to
be initiated or conducted in a discrimi-
natory manner, i.e. fo harass political
opnonents. During the debate I voted
against an amendment to this Para-
graph offered by the gentleman from
California Mr. Wiggins which in my
opinion would have seriously diluted
the President’s responsibility. to pre-
vent the improper use of the Internal
Revenue Service for political purposes.
The amendment would have stricken
the words ‘“acting personally and
through his subordinates and agents”
and added the following words
“personally and through his subordi-
nates and agents acting with his knowl-
edge or pursuant to his instructions.”
(Italics added) page 819, Report of
Proceedings.

I spoke in opposition to this amend-
ment stating that I certainly did “not
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want to do anything to dauute or 1mit
in any way whatever responsibility the
President may have for the very outra-
geous attempts to use the Internal
Revenue Service for political pur-
poses.”” I further stated “I consider the
evidence shows that the approaches
that were made by Mr. Dean and Mr.
Ebrlichman to Commissioner Ran-
dolph  Thrower ~ and Commissioner
Johnnie Walters to be absolutely inde-
fensible. Our tax collection system in
this country is based on a voluntary
contribution assessed and paid by peo-
ple on a voluntary basis and it will cer-
tainly be destroyed if people can not
have confidence that it is not being
used to reward pclitical friends and to
harass nolitical opponents.

“I think that not only does the Presi-
dent nave a responsibility not to di-
rectly approve such indefensible action
but ke has a responsibility not to rat-
ify it after it has occurred and has a
responsibility over and above that to
have enough idea of what is going on
in his Administration to be very sure
that this kind of political prostitution
of the Internal Revenue Service does
not oceur. There is nothing in this rec-
ord which to me is more disappointing
or more cause for concern for the con-
tinuation of free government than the
way in which the Internal Revenue
Service was attempted to be used for
this base purpose.”

The minority views fail to give suffi-
cient attention to the following signifi-
cant evidence:

(a) The affidavit of former IRS Com-
missioner Johnnie Walters that on
September 11, 1972, John W. Dean
gave him a list of persons on the 1972
Presidential campaign staff of George
McGovern and of contributors to that




campaign and requested that IRS un-
dertake examinations or investigations
of those on the list. Mr. Walters re-
plied this would be disastrous for the
IRS and the Administration and he
would recommend to Secretary of the
Treasury Shiiltz that nothing be done
on the requést. On September 25, 1972,
Mr Dean telephoned Mr. Walters in-
" quiring “as to what progress I had
made with the list. I told him that no
progress had been made. He asked if it
might be possible to develop informa-
tion on fifty-sixty-seventy of the
names. L.again told him, that although
I would reconsider the matter with
Secretary Shultz, any activity of this
type would be inviting disaster.” Mr.
Walters’ affidavit states that he dis-
cussed these requests with Secretary
Shultz on September 13 and Septem-
ber 29 and on both occasions was told
to do nothing with the list. At no time
did he furnish any name from the list
to anyone or request any IRS em-
ployee or official to take any action
with respect to the list. (“Statement of
Information,” Book VIII, 238-240)

(b) The conversation between the

Presicdent and Haldeman on Septem-

ber 15, 1972, four days after Dean had -

delivered the list to Walters, Dean’s ac-
tivities were discussed by the Presi-
dent and Haldeman in the following
recoraed conversation:

Haldeman. Between times, he’s
doing he’s moving ruthlessly on
the investigation of MecGovern -
people, Kennedy stuff, and all that
too. 1 just don’t know how much
progress he’s making, ’cause I—

President. The problem is that’s
kind of hard to find. -

Haldeman. Chuck, Chuck has
gone through, you know, has
worked on the list, and Dean’s
working the, the thing through
RS and, uh, in some cases, I
think, some other (unintelligible)
things. (HJCT 1. )

(¢) The following testimony by Dean
describing his taking the list of Mec-
Govern contributors drawn by Murray
Chotiner to Walters and discussing it
subsequently with the President:

Mr. Doar. What was the purpose
nf that meeting?

Mr. Dean. I had then received
the Chotiner list, and my assign-
ment was to ask Mr. Walters if it
was possible to have audits con-
d}lCtEd on all or any of these peo-
ple.

Mr. Doar. Did you discuss your
assignment with respect to the
IRS with the President during
‘vour meeting on September 15?2

Mr. Dean. I am not sure how di-
rectly or specifically it came up,
but there was a, indeed, a rather
extended discussion with the Pres-
ident on the use of IRS. He made -
some rather specific comments to
me, which in turn resulted in me
going back to Mr. Walters again.

Mr. Doar. When you say the use
of IRS, what are you talking
about? :

Mr. Dean. Well, as I recall the
conversation, we were talking
about the problems of having IRS
conduct audits, and I told him that
we hadn’t been very successful at
this because Mr Walters had told
me that he just didn’t want to do
it. I did—I did not push him. As
far as I was concerned I was off
the hook. I had done what I had
heen asked, and I related this to
the President. ’

And he said something to the ef-
. fect, well, if Shultz thinks he’s
been put over there to be some
. sort of (expletive), he is mistaken,
and if you have got any problems,
vou just come tell me, and T will
get it straightened out. (HICT 229)

Mr. St. Clair. Well, on Septem-
ber 15, 1972, you did meet with the

President?

Mr. Dean. Yes, I did.

Mr. St. Clair. And you say that
during the course of that conversa-
tion, among other things, you dis-
cussed a list being prepared for
submission to the IRS?

Mr. Dean. I am not sure we got .
into the so-called list of 500 at that.

time. It may well have come up. I.: -

recall general discussions by IRS
and the fact that the President—
telling the President that I had
been less than successful in ideal-
ing with IRS and the Preside o
came quite annoyed at- it 7And
then that he got very explicit
about his thinking aboutndRS: |
being responsive to the'"White.
House. (Dean testimony, 2HJC 285).
The above affidavil and testimony
clearly established that' Dean and

Haldeman were guilty of trying to use *

the IRS for illegal purposes and gave
rise to'strong inferences that the Pres-
ident was perscnally involved. In
weighing whether a sufficient case had

been made against the President under .

Article II, I had to consider the fact
that Paragraph 1 alleging abuse of the
Internal Revenue Service had unfortu-
nately been lumped together with 4

~other Paragraphs, which had little if

any connection with each other and
were supported by less proof than Par-
agrabh 1. Paragraph 3 relative to a
special investigative unit set up in the

White House to identify and plug na- .

tional security leaks struck me as espe-
cially weak. I could not accept the at-
gument based on inferences alone that

a President who had been advised by
his closest foreign policy and national ‘
defense advisers that it was necessary .

to take decisive action to stop leaks
which were threatening the security of
the United States, could be subject to

impeachment for taking such action, .
even though he did not implement it ;
in the best way and it would have been .
much wiser to rely on the FBI which is
the established agency responsible for .«

National Security investigations. My -

argument in opposition to Paragraph 3 .
apoears at pages 1016-1018 of the Re-

port of Proceedings.

Faced with the choice of voting for a ;
5 paragraph Article in which there did - |
net seem to me to be clear and con- -

vincing evidence sufficient to impeach

on 4 of the 5 Paragraphs. I voted 2

against Article IT on July 29.

Thereafter the President’s admis- X

sions of August 5 made available di-
rect evidence sufficient to make a case

for impeachment on Paragraphs 4 and .
3. Tt is now clear that he did indeed *

fail to take care that the laws were

fajthiully executed and failed to exer- )

cise his authority to adequately super-

vise his close subordinates when he :
should have done so to prevent their .
obstructing and interfering with inves- °

tigations into criminal or improper ac-
tiens as stated in Paragraph 4.

When the presidential admissions of .
August 5, 1974, are viewed against the °
background of the evidence already -
considered by the Committee with ref- :

erence to Paragraph 5, I must con-

clude that the President did in fact )

misuse his executive power in the

manner in which he interfered with

the Federal Bureau of Investigation,
the Criminal Division of the Depart-

ment of Justice and the Central Intelli- .

gence Agency.

His admissions of August 5 also fur-
ther strengthen the evidence that he
violated the constitutional rights of cit-
izens as alleged in Paragraph 1 related
to abuse of the Internal Revenue Serv-
ice. i

Three of the 5 Paragraphs of Article
1T having now been proved by clear
and convincing evidence I would vote
to impeach on this Article in-the full
House, :

Arxticle III

T join in"and support the minority-

views of my colleagues on Article III.

No case for impeachment has been .

made on this Article.



