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Im
peachm

ent: T
he R

ules D
ebate in the S

enate 
T

he P
resident's latest release of m

a-
terial fro

m
 • th

e W
h

ite H
o

u
se tap

es 
sh

o
w

s th
at th

e lig
h

t o
f reality

 is at 
last b

eg
in

n
in

g
 to
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reak

 in
 o

n
 M

r. 
N

ix
o

n
. T

o
 ad

m
it as h

e n
o

w
 h

as th
at 

h
e allo

w
ed

 h
is law

y
ers to

 lie to
 th

e 
C

o
n
g
ress an

d
 to

 th
e S

u
p
rem

e C
o
u
rt 

m
ak

es sen
se o

n
ly

 in
 th

e co
n
tex

t o
f a 

bargain on resignation. 
S

till it is ju
st p

o
ssib

le th
at w

e are 
g

o
in

g
 to

 h
av

e to
 h

av
e a S

en
ate trial. 

In
 th

at co
n
tex

t th
ere is n

eed
 to

 p
ay

 
special attention to the ego gam

es now
 

being played in the S
enate on the issue 

of the rules of im
peachm

ent. 
T

h
e S

en
ate ru

les fo
r im

p
each

m
en

t 
w

ere w
ritten over a hundred years ago 

in
 th

e w
h
ite h

eat o
f th

e trial o
f A

n
-

drew
 Johnson. T

hey w
ere subsequently 

am
en

d
ed

 as less ab
so

rb
in

g
 im

p
each

-
m

ent trials cam
e up. N

ot surprisingly, 
th

ey
 are n

o
t o

n
ly

 arch
aic, b

u
t fu

ll o
f 

am
biguities and uncertainties. 

F
o

r ex
am

p
le, th

e ru
les say

 n
o

th
in

g
 

about standards of proof to be used or 
rules of evidence. T

hey have no pro-
vision for the kind of pre-trial stipula-
tion betw

een defense and prosecution 
w

hich does m
uch to give pace to m

od-
ern trials. F

ar from
 accom

m
odating to 

th
e d

ev
elo

p
m

en
t o

f m
ass m

ed
ia an

d
 

in
creased

 citizen
 in

terest, th
ey

 stip
u
-

late th
at sen

ato
rs can

 o
n

ly
 sp

eak
 in

 
executive sessions. 

T
he m

ost am
bitious and hard-w

ork-
in

g
 sen

ato
rs lo

n
g

 ag
o

 p
erceiv

ed
 th

at 
m

astery
 o

f th
e ru

les w
o

u
ld

 y
ield

 im
-

p
o
rtan

t o
p
p
o
rtu

n
ities fo

r arb
itratin

g
 

the im
peachm

ent trial. O
n the D

em
o-

cratic side, R
obert B

yrd of W
est V

ir- 



vinia, the Majority Whip, began steep-
ing himself in the lore of impeach-
ment. On the Republican side John 
Tower of Texas, the chairman of the 
policy committee, began developing 
staff resources to deal with impeach-
ment procedures. 

The possible advancement of these 
conservative senators worried some of 
their more liberal brothers. Four lib-
eral senators from both sides of the 
aisle—Edward Kennedy of Massachu-
setts and Philip Hart of Michigan, 
Democrats; and Jacob Javits of New 
York and Charles Mathias of Mary-
land, Republicans—did a study of the 
Senate rules. The study isolated many 
anachronisms and ambiguities, which 
were then summarized in the form of 
97 questions and addressed to Majority 
Leader Mike Mansfield and Minority 
Leader Hugh Scott. 

Senator Mansfield referred the ques-
tions to his staff, headed by Charles 
Ferris. Mr. Ferris worked up a list of  

proposed changes in the rules. Sena-
tor Mansfield and Senator Scott 
pushed through the Senate a joint 
resolution sending the proposed change 
to the Rules Committee. 

Normally the proposed changes 
would have gone to a subcommittee 
under Senator Byrd. But the majority 
and minority leaders, jealous of their 
status, decreed otherwise. They ar-
ranged that the issue should be heard 
by the full Rules Committee on which 
they both sit. The chair is occupied 
by Sen. Howard Cannon of Nevada, 
not Senator Byrd. 

The substantive issues beneath this 
jockeying for position are not at all 
that earth-shaking. For example, one 
question has to do with whether the 
Chief Justice should decide in the 
event of a tie vote—which is not 
exactly a big probability. 

A second, •more important question, 

is whether the standard of proof 
should be "beyond reasonable doubt," 
as in criminal cases, or "clear and con-
vincing evidence," which obtains in 
civil cases. A good resolution, sug-
gested by Senator Davits, would be to 
have no formal standard, but to let 
each individual senator vote according 
to his own judgment. 

Despite their less than insoluble 
nature, these questions have taken on 
importance because big Senate egos 
are involved. So unless the procedural 
difficulties are eased in advance, they 
could be used by the President's de-
fenders to tie the Senate in knots. 

At least two good ways to limit the 
procedural difficulty commend them-
selves. First, the Senate Rules Com-
mittee could authorize Chief Justice 
Warren Burger to arrange for pre-trial 
consultation with the prosecution and  

the defense. By advance stipulation, 
many o fthe most abstruse procedural 
issues could be solved even before the 
Senate trial got under way. 

More important still, there is the 
principle of open procedures, includ-
ing television coverage of the trial 
itself. It is not merely that democratic 
procedure dictates maximum publicity. 
As a practical fact, full coverage, and 
especially television, works to cut 
down on ego games. 

As the House Judiciary Committee 
performance shows, exposure to the 
camera tends to make elected officials 
careful and responsible. They are 
conscious of being on television and 
the instinct to play number one, which 
is given free rein when the Senate 
operates as a kind of close private 
club, is held in check by the fear of 
seeming ridiculous. 
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