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OPINION BY BURGER

Name of President Is
Left in Indictment
as Co-Conspirator

By WARREN WEAVER Jr.
Special to The New York Times

WASHINGTON, July 24 —

The Supreme Court ruled to-
day, 8 to 0, that President
Nixon must provide potential
evidence for the criminal trial
of his former subordinates, ré-
jecting flatly the President’s
contention that he had absolute
authority. to withhold such
material.

Eight hours later in Califor-
nia, the President announced
through his attorney that he

Text of the Court’s decision
" is on Pages 20 and 2I.

would accept the high court
ruling and comply fully, Until
today, White House spokesmen
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had strongly 1ndicateq tnat ivir.
Nixon might choose to defy the
Justices.

As a result of the historic
Court decisicn, announced by
Chief Justice Warren E. Burger
in a tense, packed chamber,
the President will surrender
tape recordings and other data
involving 64 White House con-
versations for use in the Wa-
tergate cover-up trial, and pos-

sibly in impeachment proceed- .

ings as well.
Early Stand Reaffirmed

In a broader prospective, the
Supreme Court reaffirmed with
itoday’s ruling 'its position,
:carved out in the early days
of the republic, that the judi-

>

cial branch decides what the

|law is an dthe executive branch
is bound by that determination.
| Not since its refusal in 1952
to permit President Truman to
iseize - the nation’s steel mills
had the Supreme Court dealt
so serious a blow to a Pres-
ident who read broader powers
into his constitutional man-
date than the Court was willing
to recognize.

As an immediate con-
sequence, today’s one-sided de-
cision appeared likely to sway
some undecided Republicans on
the ‘House Judiciary Committee
‘to vote in support of articles of

impeachment.

The Special Watergate prose-
cutor, Leon Jaworski, had
sought the data on the con-
versations as evidence to use
in the September trial of six
former Nixon aides accused of
conspiring to conceal the 1972
burglary of Democratic national .
headquarters in the Watergate
complex here. )

Three-Pronged Decision

Today’s ruling was made
with three of President Nixon’s
appointees joining in the vote -
against him. The fourth, Asso-
ciate Justice William H. Rehns
quist, had disqualified himself.
The high court took the fol-
lowing actions: )

gTold the President to coms
ply “forthwith” with Judge
Sirica’s order to turn over the
tape recordings and other
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documents for screening and
subsequent submission to Mr.
Jaworski of all portions that
provide relevant and admis-
sible evidence for the cover-
up trial.

QLeft standing the Water-
gate grand jury action naming
President Nixon as an un-
indicted co-conspirator in the
cover-up. The Justices ruled
that the question whether the
jury could name him was ir-
relevant and that they should
not have agreed to review
Judge Sirica’s refusal to strike
the President’s name from the
indictment.

gDenied a motion by James
D. St. Clair, the President’s|
chief defense counsel, that the !
Justices examine the records
of the Watergate grand jury to
determine whether there was
enough evidence to warrant
the naming of Mr. Nixon as a
co-conspirator.

Reading a condensed version
of his 31-page opinion, Chief
Justice Burger rejected every
legal defense that the White
House had attempted to erect
In defense of the President’s
refusal to deliver the tape re-
cordings to Judge Sirica.

The Court concluded unani-
mously, the Chief Justice said,
that the President did not have
in absolute constitutional right
lo keep his recirds confidential
ind that the interests of fair-
1ess in administering criminal
ustice iutweighed the qualified
yrivilege Mr. Nixon did enjoy.

“The allowance of the privi-
ege to -withhold evidence that
s demonstrably relevant in a
riminal trial would cut deeply
nto the guarantee of due proc-
iss of law and gravely impair
he basic function of the
sourts,” Mr. Burger declared.

“Without access to specific
'acts, a criminal prosecution
nay be totally frustrated,” he
rontinued, adding, “The Pres.i-
lent’s broad interest in confi-
{entiality of communications
vill not be vitiated by dis-
dosure of a limited number
£ conversations preliminarily
thown to have some bearing
»m the pending criminal cases.”

The tapes, transcripts or
nemorandums that President
Jixon was ordered to deliver
o Judge Sirica would be
creened by the District Court
or any information considered
elevant to the conspiracy trial
if six former Nixon aides who
re charged with covering up:
he Watergate burglary, the
widence would then be passed
mn by the court to the special
yrosecutor.

Mr. Jaworski expressed the
iope after the Court session
hat any evidence involved
vould be available in time for
he scheduled trial opening on
jept. 9.

It appeared wunlikely, how-
wer, that any material on the
apes would become available
or the purposes of impeach-
nent before the full House
'otes on charges against Mr.
ixon that the Judiciary Com-
nittee is expected to adopt
vithin the next few days.

The Supreme Court -cau-
Joned in its decision that Judge
‘irica’s. screening must involve

scrupulous protection against
my release or publication of
naterial not found by the court,
it that stage, probably admis-
ible in evidence and relevant
io the issues of the trial for
vhich it is sought.”

Justice Burger also cautioned
fudge Sirica o “discharge his
'esponsibility to see to it that,|

mtil released to the special
yrosecutor, no in camera [pri-
rately examined secret] mate-
ial is revealed to anyone.”
Once relevant excerpts of
he White House tapes have
seen delivered to Mr. Jaworski,
t is up to him to decide what
nformation, if any, should be
lorwarded to the House Judici-
iry Committee for impeachmen
yurposes, and whether any
such transmittal hould be de-
ayed because of the cover-up
irial, .
Some Judiciary Committee
nembers were arguing that the

iimpeachment proceedings be

Jh*eld up to take into considera-
|tion whatever evidence the
Inew tapes may provide, but
that would clearly require a
postponement of six weeks to
two months.

The Supreme Court decision
did not recognize the interrela-
tion ' between the Watergate
trial evidence, officially before
the Justices, and its possible
applicability to impeachment,
a connection that Mr. St, Clair
had repeatedly urged it to
weigh.

Voting against the White
House position, in addition to
.Chief Justice Burger, were two
|other appointees of ‘the Presi-
dent: Associate Justices Harry
A. Blackmun and Lewis F. Pow-
ell Jr. The fourth Nixon ap-
pointee, Justice Rehnquist, de-

‘clined to sit on the case, appar- |
ently because of his prior serv-!
ice in the Justice Department
|under Attorney .General John
N. Mitchell, one of the defend-
ants in the cover-up trial.
" Also concurring in the unani-
mous decision were Associate
‘Justices William O. Douglas,
William J. Brennan Jr., Potter
Stewart, Byron R. White and,
Thurgood Marshall. .

Pressure for Unanimity

Some Supreme Court observ-
ers thad predicted that there
would be strong pressure for
a unanimous ruling by the Jus-
tices, in an institutional effort
to discourage President Nixon
from refusing to obey the
Court.

For the second time in three’
weeks, the Court chamber was
packed with lawyers, newsmen
and spectators, many of whom
had warted in line on the mar-
isfe steps for hours. The pal-
pable suspense was ended al-
most immediately, as Chief
Justice Burger began an-
nouncing the ruling.

Observers had predicted that
the Chief Justice would write
the opinion in this politically
sensitive case only if the deci-
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sion was unammous, ana tnac
the only unanimous decision
possible, based on the July 8
arguments before the Court,
would involve a ruling against
the President.

For 17 minutes, Mr. Burger
read carefully and unemotion-
cally from the opinion. Only
{occasionally did he nod to em-
|phasize a point, such as his
lassertion that “it is “emphati-
‘ cally the province and the
’d'uty’ of this Court ‘to say what
‘the law is’ with respect to the
claim of privilege presented in
this case.”

The Justices had obviously
reacted negatively to Mr. St.
Clair’s argument that the high
court had no authority to re-
view a unilateral decision by
the President that certain mat-
erial was legally privileged.

Name Stays on Indictment

As a result of the Justices’
decision that they should not
have considered reviewing the
unindicted co-conspirator ques-
tion, Mr. Nixon’s name will re-
main on the indictment, pursu-
ant to Judge Sirica’s refusal to
expunge it.

The court held that Judge
Sirica’s ruling upholding the
subpoena of the material was
appealable because, otherwise,
it could be reviewed only by
citing the President for con-
tempt and apealing that order,
a method the Justices called
“peculiarly inappropriate” un-
der the circumstances.

Also rejected unanimously
was Mr. St. Clair’s contention
that Mr. Jaworski did not have
legal standing to sue the Presi-
dent. The special prosecutor’s
guarantes of independence upon
his appointment, the Court
ruled, made this “the kind of
controversy courts traditionally
resolve.”

Chief Justice Burger pointed-
ly denied the White House con-
tention that the President, not
the courts, had the ultimate
right to make some legal de-
terminations. !

“The judicial power of the!
United States vested in the;
Federal courts by the Constitu-
tion can no more be shared!
with the executive branch than|
the chief executive, for ex-
ample, can share with the
judiciary the veto power, or
the Congress share with the
judiciary the power to over-
ride a Presidential veto.”

The Court summed up its
holding that Mr. Nixon does
not have independent authority
ito decide which evidence he
should withhold from the crim-
inal justice system this way:

“To read the powers of the
President as providing an abso-
lute privilege as against a sub-
poena essential to enforcement
of criminal statutes on no more
than a generalized claim of the
public interest in confiden-
tiality of nonmilitary and non-
diplomatic discussions would
upset the constitutional balance
of ‘a workable government’ and
gravely impair the role of the
courts.”

It is standard Supreme Court|
procedure for the Justice who
wrote the majority opinion in
any case to deliver a brief
synopsis of it from the bench,
at the call of the Chief Jus-
tice. Mr. Burger’s presentation
today was much longer than is
normal for less prominent
cases. ;

Mr. Jaworski sat at one of
the counsel tables with two of
his assistants, Mr, St. Clair was
not present, having flown to
California over the weekend to
confer with the President. He
was represented by three White
House staff attorneys.




