w’f\;l%gchman Found Guilty on 4 Counts

" ine.the files and never knew in ad-
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John D. Ehrlichman, who was Pres1~
dent Nixon’s top domestlc ad\%ser for
nearly three years, was convicted by
a U.S. District Court jury here yes-
terday of four crimina% charges .grow-
ing out of the 1971 Ellsberg break-in.

Ehrlichman, the highest ranlﬂng aide
to President Nixon to be cony’cj;ed in

the aftermath of Watergate, w,

guilty of conspiring to violate’ ;

rights of Daniel Ellsberg’s:p
whose office ‘was broken in

tember, 1971, by- three mea” working
_for the secret White House “plumbers”
umf

1. who helped
eal -—-—Bernard1
“genio "Martinez and former:

House aide G. Gordon ledy—also
were convicted yesterday of conspiring
to violate the civil rights of the psy-

chiatrist, Dr. Lewis Fielding.

Ehrlichman also was convicted by
the jury yesterday of three ch. rges of

lying to the FBI and a grangd,
vestigating the Ellsberg bréal

was acqultted of the fifth count agamst
him in the indictment—another charge
of lying to a grand jury—after the de-
fense showed Ehrlichman had' an-
swered the question withithe literal, if

not the full, truth.

amput

for July 31.

The tall, tanned lawyer — who
was second closest to the President; in
the White House hierarchy—stood
erect and expressionless as jury, fgre-

man W. A.'Garner recited the
e
on each count.

The jury had deliberated about 3%

a decision.

Later, standmg in the sunshine on
the courthouse steps, with his wife
at his side, Mr. Ehrlichman said he
would appeal the convictions. He said
he had instructed his lawyers to base
that appeal on what he called, without
further explanatlon his “inability to
get a fair trial in this Distriet” and
on rulings by the Jﬁ‘age during the
trial ‘that ‘excluded much of.an in-
tended national secunty defense for

the crime.

Ehrhchman said that “nothmg that

o

has happened today has shaken my
conﬂdenca in the American judicial
..,I am still looking forward

system . .
to complete exoneration.”

Judge Gesell had instructed the jury
that it need not find that Ehrlichman
had known in advance that the “covert
operation” to obtain Ellsberg’s psychi-
atric files included a forcible break-in.

That instruction cut sharply into
one of Ehrlichman’s defenses.to. the

onsplracy count, that he merely .ap-
proved a “covert operatlon to éxam-

r«l!tchman,ﬁa Seattle, Wash., zoning
‘«iormer Nixon campalgn
’ho"mmed the President’s White
House staff as an assistant and then
as counsel in 1969, could receive maxi-
mum prison terms totaling 25 years
and fines totaling $45,000 on yester-
day’s convictions. Judge Gesell sched-
uled sentencing for all four defendants

«wbefore. sending a note to U.S.
Distric Jud'%e Gerhard A. ‘Gesell at
5:05 p.m., yesterd,ay that it had made

vance: that jthere would be a break-in.
Gesell said, in effect, that any segrch

. of prlvate files without permission or

a court order would be illegal.

After the jury was dismissed for its
deliberations, Ehrlichman’s attorneys
objected to the judge’s instructions he-
cause he didn’t instruct the jury gen-
erally as to their defense theory. Judge
Gesell answered that “there is no co-
herent statement of his defense . . .
his defense has been one of guarding
and dodging around various issues.”

The jury conducted its private delib-

“erations yesterday in the dark-paneled

courtroom for the D.C. Court of Ap-
peals-at 4th and E Streets NW, the
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same roof in Whlch the verd1ct
- was, read. The. case had, been
moved from Judge Gesell’s
courtroom in the nearby U.S..
Courthouse because two|
armed convicts were still hold-
ing hostages in the basement
cellblock of that biulding.

The .Ehrlichman conviction|
has had “an adverse reaction
as far as the President’s wel-
fare is concerned” on Capitol
Hill, said Rep. Robert Mec-
Clory (R-IlL), an influential
minority member of the House
Judiciary Committee, which
is considering 1mpeachment of
the President. y i
* Mr. Nixon’s Watergate law-!
yer, James D' St. Clair, sharp-
ly disagreed, however. “The
impeachment of the President
is separate and, distince:from
the criminal prosecution of
Mr. Ehrlichman,” St. Clair
said. “The President has fully
cooperated in this case:. .
the President has done his
duty” towards the administra-
tion of justice.

+ Yesterday morning Gesell
bluntly defined the legal is-
sues at stake in the trial, in-
structing the jury that the law
had been violated if the gov-
ernment attempted to get pri-

- vate information without  a
search warrant. He said a
search need mnot entail’ a
“physical break-in,” which
only tended to emphasize
“lack of permission.’

“But an entry, surreptitious:
or otherwise is enough for
unauthorized search as the
court has defined it,”. the
judge declared.

“When a government agency
invades an area in which there
is a'legitimate expectation of
privacy to look through such
papers without permission,
that is a “search,” Gesell said.|
said.

. The judge’s instruction thus
hit at the heart of Ehrlich-
man’s defense, in which he:
said he never authorized the |
break-in, but merely a 1egal\
“covert” operation.

During the trial, the pros-
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ecution introduced an Aug.
11, 1973, memorandum from
Krogh and ‘Young to Ehrlich-
man ,that recommended a
“covert” operation “to exam-
ine all the medical files still
held by Ellsberg’s psychoana-
lyst covermg a two-year pe-
riod in which he was undergo-
ing ana1y81s "

The memo was initialed by
Ehrlichman in the “approved”
blank with the added 'hand-
written notation, “If done un-
der your assurance that it is
not traceable.”

In this way, the prosecution
argued, Ehrlichman had ay-
thozized a search for informa- .
tion that, at the very least, he |
knew was privately held and
would not be voluntarily/ sur-
rendered.

Gesell instructed the jurors
vesterday that nothing ' short
of ;a duly authorized search
warrant could have justified
entermg Fielding’s office:

. An individual can not
escape criminal liability sim-
ply because he sincerely but
incorrectly believes that his
acts are justified in the name
0)5 patriotism, or national secu-
rity, or a need to create an un-
favorable press image or that
}'lis superiors have the author-
ity without a warrant to sus-
pend the constitutional protee-
tions of the Fourth Amend-
ment,” the judge said.

Gesell added that even the
“proper concern of the Presi-
dent of the United States and
others in high office to pre-|
vent leaks of national secuuts

;nformatwn “‘Wouﬁd not have
Jjustified a warrantless search
of Dr. Fielding’s otflce with-
out his permission.

“There is no evidenc
the President authorized
a.search, and as a mattet of
law neither he nor any offi-
cial or any agency such as'the
FBI or the’ CIA had the au-
thority ‘to order it.” i

Following Gesell’s instruc-
tions to the jury, the defense
lawyers entered objections to
what the judge had said. An-
drew C. Hall, one of Ehrlich-
man’s lawyers cited what he
said was Gesell’s failufe to
charge the jury wifh Ehrllch-‘
.man’s theory of the case. \
“ “As 1 explained to you in
|detail,” Gesell replied, out of
the presence of the jury, “his
defense has been one of guard-
ling and dodging around vari-
ous issues of the case, but
there is no coherent statement
of his defense . . .

“T attempted twice to draw
up last night in some form
something that would enable
me to do justice to Mr. Ehr-
lichman,” Gesell said. “But on
each occasion I attempted to
do so it seemed to me I'was
charging him' into difficulties.
So I avoided charging the the-




ory of his case out of iaxrness
to him.”

The Ellsherg burglarygtrlal
was transferred to the old B
building of the Superior Court
at 4th and E Streets NWxfrom
the nearby U.S. District’( Sourt |
‘because of the holding of hos-
tages by two convicts in the
basement cellblock of the fed-
eral courthousei: The jurors,
who have been sequestered at
Mt. Vernon College, were told
by Gesell yesterday that the
two prisoners still held the
District Court cellblock.

Because of the cramped]
quarters in the older Superior’
Court building the jurors de-
liberated in the mahogany pan-

eled courtroom itself,\ in-
stead of the small, hot Jury
room nearby. The defendants
who normally would have re-
mained in the courthouse,
were allowed to leave. Their
lawyers left phone numbers
where they could beé con-
tacted. o

Ehrlichman and his ‘code-
fendants appeared to be’ in
good spirits as the day began.
All except Liddy entered the
courtroom smiling, and at one
point Ehrlichman slid onto the
bench next to Barker and
placed his arms around him in
an affectionate hug.

The conspiracy count of ‘the
indictment grew out of a chain
of events ‘that began in. the
summer of 1971, when Presi-
dent Nixon organized a s’pecial
investigations unit in. the
White House to track down
and stop leaks of -classified
information. The formation of |

‘that unit came against a back-
ground of Ellsberg’s having re-
leased the highly class1f1ed
Pentagon Papers to the press
for publication.

President Nixon at fltst put
Ehrlichman' in charge o6f: the
plans for the unit. A few 'days

later, on July 2, 1971, he asked\
Ehrhchman to step out of di-:
rect control and suggest: some-
one else to actually head. the
unit while maintaining*
overall view of the operatlon ;
according to testimony at! the
trial.

Ehrlichman suggested his’
young family friend, = Egil
(Bud) Krogh, who had jcome
with . Ehrlichman from
- Seattle, Wash., to work in the
‘Nixon administration. Krogh
has already pleaded guilty and
served six months in jail for

|violating Fleldmgs c1v11
rights. g

Assigned W1th Krogh was

Da» R. Young, an aide to,
then top ‘foreign affairs ad-|
viser Henry A. Kissinger.
Youngbecame the only mem-

'be%fthe unit to escape be1ng|

ted for a crlme

A the unit began 1ts opera-
tlon E. Howard Hunt, a for-
mer CIA agent who had been:
hired by then-White House
special counsel Charles;
Colson with Ehrl1chman’§ ap
proval joined the plumbers’ ]
staff. Hunt has since been con | }
victed in the Watergate break-|
in and was granted immunity '
from prosecution for his testi-
mony:during the Ellsberg
break-i 1n trial. ; 1'

Soon after Hunt’s arrwal ini

"July, 1971, Liddy, a formel}

FBI agent -and treasury: de-
partment aide, became the fi-
nal addltlon to the unit.
also has been convicted in
Watergate break-in.
The plumbers’
main comncern, according to
trial testlmony, became Daniel
Ellsherg, easily identified by
then as the person who leaked
the Pentagon Papers A Afed-
eral grand jury in California
had been investigating Ells-
berd and indicted him in:con-
nection with the leak.

The purpose of the White
House investigation became a
dual one, according to trial
witnesses. One aspect was to
determine Ellsberg’s motives
for releasing the papers; the
other was to discredit Elisberg
as an antiwar spokesman.

Colson has pleaded guilty
and is serving one to three]
years in prison for obstructing
-justice in the Pentagon Papers |
case by disseminating deroga-
tory information about Ells-
berg.

One of the ideas for the'in-
vestigation — by most ac-
counts, suggested by Hunt —
was for, the CIA to conduct a
psychological profile on Ells-
berg. The first profile was un-
acceptable, and Ellsberg’s psy-
chiatrist had refused to give
additional information to FBI
agents that might be helpful.

Someone—this time either
{Hunt or; Liddy or both; —
suggested that an “entry” be
made into Fielding’s office to
examine the files They
brought it up with Krogh and
Young, who testified that they
conveyed the information to
Ehrlichman on Aug. 5.

That ‘day, according to
Krogh and Young, Ehrlichman

unit’s ‘first|

said only’ “Let’s think about
it.” they sent him a memo six
days later im which he ap-
proved a  “covert operation”
to examine Fielding’s files as
long as it was. “not tracea-
ble.” 2

Hunt recruited Barker and

his xg gto carry out a
“surreptitious ' "entry.” Hunt
and Liddy made a trip to Cali-
fornia  to carry out a

Mar’qnez two ,0ld friends from'
bA

“vulnerability study” in other
words to see how easy it
would be to gain access to the
files.

Hunt and Liddy showed,
photographs to Krogh and
Young on Aug. 30, and de-
tailed the operation to them.
Krogh .and Young, testifying
during the trial, said they still
didn’t feel they had enough
authority to approve the oper-
ation ‘and called Ehrlichman.
. He gave them -the final go-
ahead they said. He also ar-
ranged the financing for the|
operation with Colson, they\
added. I

Meanwhile, various mem- ;
bers of the unit had sent nu-!
merous memos to Ehrlichman
discussing the psychological
profile that was in the works,
according to evidence pre-
sented durmg the trial.

Everyom, agreed ”‘that éfter
the break-in became a forcible |
entry, 'Ehrlichman orderedj
such  events stopped in the{
future. i

That was the end of any de-|
tailed discussion' of the proj-
ect, apparently, until original
Watergate prosecutors Earl
Silbert, Seymour Glanzer and
Donald Campbell learned
lfrom . former White House
counsel John W. Dean III
about the Ellsherg operation
during their investigation into
the Watergate coverup in the
spring of 1973.

During the same time period,
‘Ehrlichman also had express-
ed a renewed interest in the
Elisherg case when he dis-
ccovered Hunt may have beén
disclosing it to a federal
grand jury, Young testified.

According to Young, Ehr-
lichman -called for Youngs
files' on the plumbers unit in
March, 1973, and a few days
later met w1th Young and
told him he had removed

“sensitive” memoranda from
ithe files that showed a “little
too much forethought” about
the break-in.

The events from July, 1971,
to March, 1973, contained the
slements of the conspiracy
count on which the four de-
fendants were convicted yes-
terday. Civil rights conspiracy'
carries a maximum penalty of
10 years in jail and a $10,000
'fine.

! Events on which the next:
’fhree counts were based came
as prosecutors Glanzer, Sil-
{bert and Campbell became
‘more interested in Ehrichman
 himself.

+ FBI  agents interviewed
“hrhchman on May 1, 1973,
and he told them that he had
not seen any material on the
“Pentagon Papers” case in
‘more than a year. Lying to
the FBI is a felony carrying
maximum terms of five years
in jail and a $10,000 fine.
Investigators found out a

few days later from Young
that Ehrlichman had seen his
files only six weeks before'
the FBI interview.

‘Then, on May 14, Ehrlich-
man was colled before a fed-
eral grand jury and placed
under oath. Prosecutors, armed
with memos supplied by
Young in return for immunity,
were asking Ehrlichman about
his knowledge of the psycho-
logica! profile in advance of
(the break-in.

Ehrlichman, in three differ-
ent answers: 'dﬁring the ex-
change with prosecutors on
the subject of the profile, said
he learned of the profile “only
after the . .. break-in.”

The jury found that Ehrlich-
man purposely lied to the|
grand jury in those exchanges,
that were contained in one
count of the indictment, a fel-
ony that carries a maximum
penalty of five years in jail
and a $5,000 fine.

‘In the same grand jury ap-
pearance, Prosecutor Glanzer
asked this question:

“Q. Now were you aware be-
fore this break-in, which took
place on or about Sept. 3, 1971,
that an effort was going to be
directed towards obtaining in-
formation from Dr. Ellsberg|
or Dr. Ellsherg’s psychiatrist?”

“No,” Ehrlichman replied.|
The prosecutors by then were
|aware of the Aug. 11 ‘memo
Ibearing Ehrlichman’s initials
‘approving the covert opera-
‘tion. The jury found yester-
jday that answer was a pur-
Iposeful lie, and convicted him
lof anothel count of makmg,
false ‘declarations to a grand
jury.

[One of the jurors, David E.
rShlckles, said . that probably

the most critieal ev1dence pre-
sented to the jury was the
August, 1973, memorandum
from Krogh and Young to
Ehrlichman in which they pro-
posed a covert operation to
get psychiatric information on
Ehrlichman. The memo, which
bore Ehrlichman’s 1n1tlalled
approval, was used by some
of the jurors to convince re-
calcitrant jurors that Ehrlich-
man had at the very least
authorized an illegal search
for the information.]

The last count of the indict-
ment against Ehrlichman con-
cerned his knowledge of per-
sons having files relating to
the Pentagon Papers investi-
gation. Ehrlichman said in his
answers that he assumed
Krogh was the only person

|

.who had such files.

The jury apparently accept-
ed Ehrlichman’s explanation

‘that he didn’t say Young had
‘'such files because he wash’t

specifically asked that ques-
tion. Witnesses before grand
juries are not obligated to vol-
unteer information, but to an-
swer. questions truthfully.

Ehrlichman, 49, now lives in
Seattle with his wife and five



c¢hildren. Barker, 57, and Mar-
tinez, 52, are from Miami, and
Liddy, 48, is in D.C. Jail serv-
ing his sentence for his con-
iviction in the Watergate case.
Liddy’s wife and five children
live in Oxon Hill. )
Named in the conspiracy
count of the original indict-
|ment in: the Ellsberg break-in
“case, handed down by a fed-
‘eral grand jury under the
guidance of the Special Water-
gate Prosecution force on
March 7, 1974, were Colson
and Miamian Felipe De Diego.
The charges against Colson
were dropped when he entered
his guilty plea for obstruction

of justice. .Judge 'Gesell dis-
missed the jcharges against De
Diego because: he .had been
given immunity in.state pros-
(ecutors investigating the same
(offenses for whidh .he was

chavged in; the federal case.
After the break-in was made
public in the Spring of 1973,
U.S. District Judge Matthew
Byrne dismissed charges that
nad been, brought against Ells-

berg. The, basis. for, that . dis.
missal, du:rmfg X,’che ongoing
trial, Byrne said, was “go'vem
ment miscondus BN
Ellsberg could not be reachs
ed for comment yesterday.

John D. Ehrlichman and his wife, Jeanne, leave
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court after verdict.
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John Ehrlichman and wife Jeanne leave the courthouse after he was convicted



