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Impeachmen

Whipped by repeated White House
propaganda blasts, the tide of Republi-
can partisanship in the House Judici-
ary Committee is steadily rising,
threatening to discredit the impeach-
ment process. )

Consider the charge by presidential
counsellor Dean Burch that Mr. Nixon
would have been deprived of basic
Sixth Amendment rights—rights he
would have if he had “stolen a loaf of
bread”—if he had been refused the six
witnesses he wanted at the Judiciary
Committee investigation. Although
Chairman Peter Rodino yielded him
the six witness, the charge remains im-
portant. Mr. Burch, former chairman
of the Federal Comimunications Com-
mission and a lawyer, should know
better.

The Sixth Amendment governs the
trial of a criminal prosecution, not the
prior investigation. “Accusation,” tra-
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ditionally preceded by investigation, is
separately provided for by the Fifth
Amendment provision for “indictment
of a grand jury.” Thus the Constitu-
tion itself distinguishes between inves-
tigations prior to accusation and the
subsequent “trial.” Similarly, the Con-
stitution provides that the House ghall
have the “sole power of impeachment,”
that is of accusation, but that the Sen-
ate shall have the “sole power to try
all impeachments.” Mr. Burch is there-
fore egregiously wrong in invoking the
Sixth Amendmeént protection for ihe
preliminary investigation; for that is
confined to the subsequent Senate
“trial,” and then only if impeachment
constitutes a “criminal prosecution.”

Mr..Burch too easily assumed that
an  impeachment proceeding is a
“criminal prosecution”; scholars are
generally-agreed that this is not S0,
that impeachment is merely a removal

proceeding, designed to cleanse the of- -

fice of'an unfit officer and unattended
by fine or imprisonment. If the offense
constitutes a crime, the Constitution
expressly recognizes a separate indict-
ment proceeding. Were impeachment
also criminal, a prior indictment, un-
der the double jeopardy privision,
would bar impeachment and a prior
impeachment would bar indictment,
notwithstanding that the Constitution
expressly contemplates the availability
of both.

The White House “indictable crime”
view was elaborately “documented” in
a2 memorandum submitted to the com-
mittee by Mr. Nixon’s defense counsel,
James St. Clair. When the St. Clair
memorandum was shown to be without
historical or constitutional foundation,
White House “sources” explained that
it had not been préepared by Mr. St.
Clair (he merely signed it!) but under
the “guidance” of Mr. Nixon’s
“constitutional law specialist,” Prof.
Charles Alan Wright. Prof. Wright in
turn explained that he had not done he
“primary research”; his sole role was
“that of reviewer and critic.” Such dis:
claimers of parentage seriously under-
mine the White House argument that
impeachment requires an “indictable
crime.” Indeed, Mr. St. Clair now
argues in his recent Supreme Court
brief against interwining the “two
processes—each with an entirely dif-
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ferent. history, function and
structure . . . ” What is “entirely dif-
ferent” cannot be the same; the indict-
ment and impeachment processes can-
not both be criminal, as is underlined
by the double jeopardy provision, a
provision Mr. St. Clair studiously
ignores.

Nor can the committee’s investiga-
tion be converted into a trial, even by
the talents of Mr. Burch. A “trial” pos-
tulates a power to adjudicate. The
House of Representatives impeach-
ment function was modeled on that of
the House of Commons; the latter, said
Lord Justice Coleridge, “claims no
such power; powers of inquiry and ac-
cusation it has, but it decides nothing
judicially . . .”
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Mr. Burch wo{i #ld have: it both ways:
on the one hand ilie longs for the rights
Mr. Nixon tyld have if he had
“stolen a loaf of¥bread.” But the thief
would have no-rigsht to introduce wit-
nesses before th¢: grand jury or to
have his counsel g resent at its investi-
gation. On the otlier hand, Mr. Burch
does not “accept the frequent analogy
to a grand jury¥” Yet the Supreme
Court has stated;Lthat the grand jury
“is a grand inguefst, a body with pow-
ers of investigationa and inquisition”; it
is the grand incguwest _of the county
whereas the House- i§ the “Grand In-
quest of the Natils.m;t”'. Like the grand
jury, the , House: is limited to
“investigation - and ' inquisition”; like
the grand jury, fit is altogether ex-

cluded from the right to “try” the case,
‘which the Constittution makes the
“sole” province of file Se;t}ate.

Apparently Mr. Elurch considers that
because -the commnyitiige hag permitted
Mr. Nixon’s deferiise counsel, Mr. St.
Clair, to appear.atyits: hearings that he
has a constit’utior’%ﬂ- right to do so.
Nothing could be'further from the
fact. Speaking in #lae frame of an in-
vestigation by the IC!ommission on Civil
Rights, the Suprewae Court stated in
Hannah v. Larches (1960) that it has
never “been consiélered essential that
a person being' izivestigated by the
grand jury be peirmitted to come be-
fore that body amg' cross-examine wit-
nesses.” Indeed, thie> Court stated, “the
investigative . pyowe'ss could be com-
pletely disrupted i investigative hear-
ings were transfew med into triallike
proceedings.” Ands it concluded that
“any person invesdtigated . . . will be
accorded all the tizaditjonal safeguards
at a subseq lent adjudicative
proceeding”; ‘in . ifhe ¢ase of an im--
peachment that i jeans at the trial be-
fore the Senate.: «

On the author #ts of the  Supreme
Court we may thérefore dismisg Mr.
Burch’s charge tF 1at the committee’s in-
itial refusal to a How Mr. St. Clair to
call all six witn esses was “at the ex-
pense of the rui@lments. of due proc-
ess.” It is Mr. Burch’s privilege to in-
dulge in such fant.asiés, but not to pass
them off as constitutional dogma from
the steps of the-¥&hite House,

Finally, those , who incessantly
charge partisansfaip should themselves
be free of the tegint. There is unmistak-
able evidence . that partisanship . .is
warping Republlican evaluation of the
testimony before the committee. Paul
O’Brien, counsidl for the Nixon re-elec-
tion committexs, -reportedly testified
that E. Howarxi ‘Hunt had asked him
for $130,000 fin: legal-fees and family
support while ‘he was in prison for his
part in the WWatergate..comspiracy. Un-
less he gcg the money, Hunt told
O’Brien, hey would disclose: the “seamy
things” he Vo%d done for the White
House and nwight be foreed to “re-ex-
amine” his - “options™ The issue was
not, as Rep. Charles E. "Wiggins, a Cali-
fornia Repu blican, stated it—“It’s not
illegal to siustair defendants” — but
whether Hu mt’s' statement constituted
blackmail. Riepublican members imme-
diately com mented that no blackmail
was involvexl. Now dlackmail is de-
fined as thes exaction: of meney for the
prevention ' of am injury, mayment ex-
torted by ;¥mtimidation. Hjunt's state-
ment that ‘unless given $130,000 he
would disclese: the: “seamy things” he
had doene fcw: the White Homlse was “an
exaction of{ money for the prevention
of am injwly”; it. trumpets’ “extortion
by intimid atien.” So O’Brien wunder-
stood beca'hise he testified that there
had been an “implicit #hreat” in
Hunt's deimand. When Republicans
gloss over ; an: unmistakable attempt at
blackmail tfyey furnish proof'that they
can not wellgh tie faets dispasionately,
that they : hwre' imw the grip of\ partisan-
ship. : i |

That maty or may*not serve to save
their "seatry inm Congress, bu§ it bes-
mirches tkfe process of' impetachment.
If such comduct persists' it mkay irret.
rievably difmage impeachment as a via-
ble instrurtment of goverpment—a proc-
ess Burke{ cilled “fhe ‘cement which
binds ‘the thole togéther” For iwithout
executive . accountability 2 are
doomed to KWave an: “fimperial” presid-
ency.” S fz;



