Wﬁh Court
To Siudy fury
Citing of Nixon
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Washington Post Staff Writer 5

The Supreme Court agreed yesterday to consfder
whether the Watergate grand jury overstepped itself-in
naming President Nixon as an unindicted co-consplrator

in the Watergate cover-up.

The justices officially dlsclosed at the same time the|
grand jury’s accusation that ‘“Richard M. Nixon .

.a member of the conspiracy to
defraud the United States and
to obstruct Justlce” the

|scandal )

' The court refused, however
to make public any othér por-
tions of the sealed legal briefs
and hearings on the issue last
month before U.S. District
Court Judge John J. Sirica.

The only excerpt made pub-
lic stated that:

“On February 25, 19’74 in
the course of its consideration
in the instant case, the June
5, 1972, grand jury, by vote
of 19- 0, determined that there
is probable cause to believe
that Richard M. Nixon (among
others) was a member of the
conspiracy to defraud the
United States and to obstruct
‘justice cﬁarged in Count 1 of
the instant indictment, and
.the_grand jury authorized the
special prosecutor to identify
Richard M. Nixon (among
others) as an wunindicted co-
'conspirator in connection with
subsequent 1ega1 proceedings
in this case.’

Mr. Nixon asked the Su-
preme Court last week!to re-
view the constitutionality of
the grand jury’s action. The
court had already agreed .to
consider Special Prosecutor

poena new evidence from the
President despite Mr. Nixon’s
claims of executive privilege.
In approving the President’s
irequest, the justices said they
would hear arguments on the
grand jury’s authority at the
|same July 8 hearing that.they
[had already scheduled to take:
'up Jaworski’s subpoena
f Thé prosecutor is demand-
ing the tapes and other rec-
ords of 64 White House  con-
,versations which he says'are
2d for the September
cover-up trial - 6f six of Mr,
Nixon’s former top aides‘:and
campaign advisers.
Justice William H. Rehn-

Leon Jaworski’s efforts to sub-’

|
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quist took ~no partiin yester-
day’s ruhhvgﬁfi[‘hfe*«*eourt s order
did not say how many justices
voted to add Mr. Nixon's chal-
lenge of'the grand jury’s au-
thority’ tof the issues before
them, but at least four votes
were  required under court
rules.

Jaworski disclosed = the
grand jury’s explosive' allega-
tion''against Mr. Nixon last
month at secret hearlngs be-
fore Judge Sirica on'the need
for the 64 subpoenaed tapes.
The judge decided:'to' enforce
the'subpoena and ordered Mr.
Nixon on May 20 to stirrender

the recordings for Sirica’s pri-|,
vate-inspection. ‘

The Surpeme Court agreed
on May 31 to fake up the con-
troversy under special rules

See RECORDS, A6, Col. 1
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for: . 'cases
public

reser‘ve
1mperat1ve
tance,”!
News of. the ggand Jurys
naming of the President as an
unindicted
leaked out a few days later.
Both the White _House "and

of
impor-

co-conspirator:

Watergate prosecutOrs then

asked that the entire.record of
the hearihgs before Judge Sir-
ica be released on the grounds
that they .contained no other
big’ secrets, but lawyers for
the cover-up, caseJ defendants
objected.. |-
The Supreme Court,. appzu

ently decided to keep the doc-

" uments under seal simply to

avoid a new round of defense
protests over pre;;udxclal pre-
trail publicity.

The Justlces sard the first

round of legal br1efs wouid

still be due, on Jui
any rephes by July. ‘Ora‘l ar-
guments have been set  for
July 8 at 10am. - .
Mr. Nixon -has contended
that the grand. jury’s action

121 and

amounts to an improper inter-
ference with the .jmpeéachment
powers vested in' the House of
Representatives. The , Presi-
dent’s chief defense lawyer,
James I). St. Clair, has also
. protested that the grand jury’s
allegation, if it is allowed to
stand, “could be interpreted io
mean /that a President would
be: 'subject to similar action oy
any grand jury throughout the
United States.”

Jaworski has defended the
charge as both “necessary and
appropriate” to criminal pros-
ecution of the cover-up case in
the courts. The special prose-
cutor has suggested that, asa {
matter of law, the Presulent
might'even be subject to in-
dictment, although Jaworsld is,
known 'tg have ¢ unse}ed the
grand Jury against such a step.

The question of whether im-
peachment must come first
has’ never been settled. ‘The
Constitution  "saysi’ only,
“Judgment in cases. of  im-
peachment shall not extend
further than to removal“from:
.affice’. and dlsquahﬂcanon tol.
hold and enjoy any office. of
honor, trust or profit under
the United States; but thé
party convicted shall K never-
theless : be liable and sub]ect,
to’ 1nd1c‘tment trial, Judgment'
and, pumshment acco;dmg to
law?” 'l

The White House has taken
the position that this mean&
i ~N1xon cannot

'contend that the 1rnpeachment;
provisions of the Constitution!
vere simply - meant to’prevent
federal officials from pleading
double Jeopardy in case they
%MF
should be 1mpeached fxrst and
1nd1cv?gf daterisayetitiy o,
The highest dourt rlilmg on
the 1ssue was a decision ear-
year: by the;,Seventh
cuit Court of ‘Appeals
4go upholding the 1973
*brlbery conviction of Gircuit
| Judge Otto Kerner: The court
said 1tJ iSaw no_reason: 10 ex-
empt any feder al off1c1als
'from indictment.
“,.. Whatever 1mmun1t1es
or. pr1v11eges the Constitution
confers ‘for the purpose of as-
'suring; the 1ndependem;e of
«;th'* ‘qual branches £ gov-

\dent %ut \some leg‘ 8

‘and th
ithe Sup,reme Court to decide, |
before adjourning this sum-
mer, whether to hear the Ker-|

ner ‘ease in the fall
esterday’s ‘order. inyolv-| -
mg Mr Nixon, the ces
saidithey also wanted to hear
fﬁ;ﬂents on whether Judge’}

- ede

an appealable order &

o rmally, ‘an individual who
contests a subpoena ‘must first
be held in contempt and it is
only. the lower ‘court’s finding
of contempt that can ‘be ap-
pealed

In“Mr. Nixon’s, case, how-
ever; both White {House. law-;
yerg and Watergate 'prosecu:;
ave taken the:position

?jwould be unseemly to
require that the Pres&?ut be
held 'in conternpt in jorder to
get the controversy, reviewed'
[by hlgher courts.

The high ,court® ¢oncluded
yesterday’s ruling by direct-
ing that any portions of legal
briefs#/dealing with issues un-
der seal be ‘similarly submit-

ted,. ﬂ.’mder seal. Watergate
prosecutors and - White House
lavwel‘s were ' also dlrected to
refrain at the July 8 hearing
“from' disclosing any portions

i record that are under

sealed records melude
gi’s, justifications® for

eachi of the 64 tapes he is seek-
ing; even though all of these
justifications are based ‘on
public testimony.

The secret grand jury evi-
dence . against Mr. Nixon him-
self, however has not been

m end the ewdegce' to the
h1gh court, but Jawor@kl is op-
posmg that effort.. The prose-
cutor:contends tHat t é;, ‘Wihite
Ho}tse ‘has no basis for sgeking
fwhatz amounts to a tri?h n the
Supreme . Court on thSe ‘merits
of 'the grand jury’s ‘decision
and is entitled only
its legahty




