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Soften Hard-Line Stances 
Efirlihnwn Case 

By Timothy S. Robinson 
WashingtonPost Staff Writer 

Federal Judge Gerhard A. 
Gesell and attorneys for Presi-
dent Nixon avoided a confron- 
tation yesterday and compro- 
miSed at least temporarily on 
the issue of release of docu- 
ments for the defense of for-
mer top Nixon adviser John D. 
Ehrlichman, who faces crimi-
nal charges in the Ellsberg 
break-in. 

The compromise includes 
agreement by the White 
House to waive its previoui in- 
sistence on executive privilege 
over many 'documents already 
turned over to Ehrlichman• for 
preparation of his defense and 
a sworn statement by presi- 
dential counsel J. Fred Buz-
hardt that other documents 
sought by Ehrlichman are not 
relevant to his defense. 

For his part, Gesell substanc 
tally modified his sharply 
phrased claims to be the sole 
arbiter• of what, subpoenaed 
material now under lock and 
key in the White House would 
be relevant to the Ehrlichman 
trial. 

Gesell said the White House 
,has "progressed substantially" 
in its stand on production of 
the documents, and indicated 
he may again schedule Ehrl- 
ichman for trial with the other 
three defendants in the case 
as early as next week. 
, Gesell, while substantially 

subdued in comparison with 
his previous stinging 'rebukes 

See GESELL, A6, Col. 1 

Meeting Urged 
By George Lardner Jr. • 
Washington Poet Staff Writer 

Former White House aides 
H. R. (Bob) Haldeman and 
John D. Ehrlichman were 
strongly urged in court yester- 
day to have "a nice heart-to-
heatt talk" with President 
Nixon about getting the files 
they say they need to defend 
themselves in the Watergate 
cover-up trial. 

U.S.. District Court Judge 
John 'J. Sirica recommended 
the approach as the best way 
to avoid another prolonged dis-
pute over attempts to •sub-
poena any relevant evidence 
from the President. 

Lawyers for Haldeman pro-
tested that the judge's sugges-
tion amounted to a squeeze-
play that would put Haldemait 
in a bad light if he came away 
empty-handed. But attorneys 
for Haldeman and Ehrlichman 
reluctantly agreed to find out 
whether their clients were 
willing to try. 

Sirica emphasized that Mr. 
Nixon has expressed "great 
faith" in Haldeman and Ehrl-
ichman. He suggested that the 
President surely ought to be 
willing to help them out if 
they approached him on a vol-
untary basis. 

"If can be done the easy 
way, let's do it the easy way," 
Sirica said at a pretrial hear-
ing here. "I'd.like to know the 
[President's] answer, and I 
think American people would 
like to know the answer. 

See SIRICA, A10, Col. 1 

JUDGE GERHARD GESELL 
... alters stance 

JUDGE JOHN J. SIRICA 
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SIRICA, From Al 
Sirica indicated that.,  liej 

would be willing to back up 
defense subpoenas for White 
House files if necessary, but 
the judge made it plain that 
any such subpoenas would 
have to pinpoint the exact doc-
uments and records that the 
Watergate defendants think 
might help to exonerate them. 

The approach contrasts with 
the generalized subpoena that 
Ehrlichman obtained for his 
trial in the Ellsberg psychia- 
trist's office break-in case be-
fore the U.S. District Court 
Judge Gerhard A. Gesell. A 
long impasse with Mr. Nixon 
over that subpoena—which 
calls for all of Ehrlichman's 
handwritten notes in the 
White House over a 28-month 
period—has clouded the status 
of that prosecution. 

Sirica said he saw no reason 
why Haldeman and Ehrlich-
man couldn't sit down with 
the President "as they've done 
for a hundred times," and 
work out a voluntary arrange-
ment to obtain any pertinent 
Watergate records. 

"I'm approaching this from 
a practical standpoint, forget-
ting about subpoenas," the 
judge told the lawyers for the 
two men. "Everybody knows 
that Mr. Ehrlichman and Mr. 
Haldeman were praised by the 
President when they resigned. 
He I has great faith in them, 
doesn't he? There's no ques-
tion about it, as many, many 
other, people do." (President 
Nixon called them two of the 
"finest public servants" he 
had known.) 

Accordingly, Sirica asked,  
"Have they tried to go in and 
see the President and say, 
`Look, Mr. President, our lib-
erty and our reputation are at 
stake.' ... Couldn't they go in 
and see the President and say, 
`May we look through our files 
to see if there are any excul-
patory matters here without 
going through the courts, the 
Supreme Court, the Court of 
Appeals?' 

Haldeman's and Ehrlich- 

man's attorney's maintained 
that they, rather than their 
'clients, ought to be given ac- 
cess to the White Hoose files 
in order to make professional 
judgments about what was 
needed for their defense. But 
the judge said he thought the 
two former White House aides 
should first ask the President 
for permissionn to copy se-
lected documents themselves, 
with or without their 
attorneys; "it doesn't make 
any difference," Sirica said. 

Lawyers for three of the 
other defendants — former 
White House aide Gordon 
Strachan, former Assistant At-
torney General Robert C. Mar-
dian, and Nixon re-election 
committee attorney Kennett 
W. Parkinson—said• theix 
clients were in no position tc 
make similar requests of the 
President. The lawyers for for-
mer Attorney General John N. 
Mitchell made no comment in 
court, but one of them pointed 
out later that Mitchell had no 
files of his own at the White 
House and was not prepared 
"at this stage" to to ask Mr. 
Nixon for a look at any doicu-
ments there that mention him. 

Sirica also made plain at 
yesterday's hearing that he 
thinks a fair-minded jury can 
be .chosen here despite de-
fense complaints about an ava-
lanche of "prejudicial public-
ity" about the Watergate case. 

He said he felt sure there 
were "millions of people in 
this country," including many 
in the Distfict of Columbia, 
who have yet to make up their 
minds about the alleged cover-
up conspiracy. ' 

The trial is now set for 
Sept. 9 and is expected to last 
three to four months. Should 
an impeachment trial in the 
Senate be scheduled for that 
month, Sirica said he may 
start picking a jury on Sept. 3 
so that it could be sequestered 
in time. 

Defense lawyers, however, 
said they would fight any ef-
fort to go ahead with the court 
trial if the President is stand-
ing trial at the same time in 
the Senate. 



  

 

produced after a White House 
aide searched the subpoenaed 
materials for anything 'relat-
ing to the Ellsberg break-in or 
the Pentagon Papers case in 
general. Buzhardt testified 
Last week that he had re-
viewed the aide's work and 
had .deleted some of the files 
that the aide had felt was re-
levant. 

Yesterday's affidavit by Buz-
hardt took the search a step' 
further. In it, the president's 
counsel swore that he him-
self had searched the notes—
he later said it took him 
nearly eight hours to go 
through the several-foot high 
stack—and had found no 
other material relevant to the 
case. 

Ehrlichman's 	attorneys 
maintained yesterday before 
Gesell that they were aware of 
at least two instances in which 
Ehrlichman's notes that could 
be relevant to his defense had 
not been turned over to them 
by the White House. 

Gesell told them to specify 
those two instances or others 
to him tomorrow morning to 
"test the completeness of this 
review" by Buzhardt. Presum-
ably, if those two instances or 
others are found, to be rele-
vant, Judge Gesell could again 
take steps to enforce the sub-
poena. 

Yesterday's hearing fol-
lowed more than two weeks of 
an on-again, off-again dispute 
between Gesell and the Presi-
dent over production of White 
House documents for use at 
Ehrlichman's trials. At one 
point, Gesell had said that the 
President's action "borders on 
obstruction" of justice and 
suggested that a contempt 
charge and dismissal of the 
case could be a direct result of 
the refusal to turn over the 
material. 

Those continuing confronta-
tions led to Gesell's oral deci-
sion Tuesday to indtfinitely 
postpone Ehrlichman's trial 
Pending the outcome of a rul-
ing enforcing the subpoena. 
That enforcement ruling was 
scheduled for 3 p.m. yester-
day, until the special prersecu-
tor filed his motion around 
12:30 p.m. for reconsideration 
of the severance of Ehrlich-
man from the other three de-
fendants in the case. 

Gesell then called a 3:30 
p.m. hearing with attorneys 
from the White House, the 
speacial prosecutor's ofifce, 

and the defendants present in 
his courtroom. 

He said the new motion 
"raises the 11th, perhaps al- 
most the 12th, hour possibility 
there has been a sufifcient 
change in the position of the 
White House to warrant the 
court to re-examine the mat-
ter." 

He asked Buzhardt if it 
were true that the executive 
privilege claim was waived on 
certain documents, and Bu-
zhardt replied: "Yes, that's 
correct." 

After further discussion 
with Buzhardt concerning the 
White House compromise, Ge-
sell said the plan "answers the 
questions in the court's mind 
and it does appear we may be 
in a position to go forward as 
to all defendants." 

Andrew C. Hall, represent-
ing Ehrlichman, strongly pro-
tested that he didn't see any 
substantial change in the 
White House stand because 
Ehrlichman's attorneys , still 
could not see the documents. 
Gesell cut him short, ex-
plained the two changes and 
said that the acceptance of the 
plan would not preclude the 
same issue being raised later 
in Ehrlichman's behalf. 

The trial of the three re-
maining , defendants—former 
White House aide G. Gordon 
Liddy and Eugenio Martinez 
and Bernard L. Barker—had 
been scheduled to begin next 
Monday. Gesell indicated that 
if Ehrlichman is rejoined to 
the case, the trial of all the de-
fendants might be postponed 
for a short time while Ehrlich-
man's attorneys try the White 
House arrangement on the 
files. 

The four men are charged 
with conspiring to violate the 
civil rights of Dr. Lewis Field-
ing, who was Pentagon Papers 
codefendant Daniel Ellsberg's 
psychiatrist, by breaking into 
his Los Angeles office. Ehrl-
ichman is also charged with 
four counts of lying to govern-
ment investigators probling 
the break-in. 

 

GESELL, From Al 
during encounters with White 
that he would watch the new 
House lawyers, made it clear 
plan closely to make sure that 
no snags developed in its lin-
plementation. 

Several legal observers who 
have been following the Ehrl-
ichman case saw room for se-
rious disagreement between 
Ehrlichman's attorneys and 
the White House in the new 
plan and predicted that the is-
sue of White House refusal to 
produce documents would re-
turn once Ehrlichman used 
the White House process to 
narrow down his request for 
materials. They saw Gesell's 
acceptance of the plan as a 
"test" of the White House pro-
cedures. 

The acceptance of the plan 
was announced by Gesell 
about a half-hour after he was 
scheduled to release orders 
enforcing Ehrlichman's pre-
trial subpoenas. Many legal 
observers said,4hose rulings 
could have inChAded an order 
that the Presideiit show Why 
he should not be held in con-
tempt of court for refusing to 
produce subpoenaed materi-
als. 

Gesell referred to his plan-
ned rulings in a colloquy with 
Buzhardt .during the brief 
court proceeding yesterday 
afternoon. "I was up a good 
number of hours last night. I 
was about to reach a decision 
none of us would have liked• 
to see," he said. 

The White House position 
was announced in a motion 
filed by the Watergate special 
prosecutor's office asking that 
Gesell reconsider his Tuesday 
ruling that Ehrlichman's trial 
must be postponed indefi-
nitely because of the White 
House refusal to produce the 
documents. 

The special prosecutor's of-
fice, itself normally at odds 
with the White House over ac-
cess to documents, has sided 
with the. President in this is-
sue and filed Buzhardt's sworn 
affidavit to support its motion. 

Ehrlichman's attorneys ap-
peared stunned when they 
learned the judge might reins-
tate their client for trial as 
soon as next week. They said 
'Ehrlichman had returned to 
the West Coast after Gesell's 
Tuesday ruling. 

Neither of the White House 
changes in position—the 
waiver of executive privilege 

and Buzhardt's personal re-
view of the subpoenaed mate. 
rial (as opposed to a review by 
a White House staff member 
with less specific knowledge 
of the case)—approaches a 
more basic objection that Ge-
sell had voiced concerning the 
continued White HOUSE DE-
nial of access_ to the notes by 
Ehrlichman's attorneys. 

That denial deprives Ehrl-
ichman of his right to effec-
tive assistance of counsel, Ge-
sell has said in open court. 
However, he apparently saw 
yesterday's movement on the 
part of the White House as 
substantial enough to allow 
the •case to proceed, according 
to persons familiar with the 
case; resserying any further 
ruling pending the outcome of 
the compromise. 

Ehrlichman' has had access 
to the notes himself for several 
months, but his attorneys have 
been arguing — with Gesell's 
agreement — that they should 
be able to review the docu-
ments with the former aide. 
The President, meanwhile, has 
relegated the attorneys to an 
adjoining room so Ehrlichman 
can consult with them on the 
material without showing it to 
them. 

The subpoenaed materials 
at issue are Ehrlichman's 
handwritten notes of conversa-
tions with the President for a 
21/2-year period. The special 
prosecutor's office has sug-
gested that Ehrlichman accept 
the President's proposal that 
he alone review the notes and 
narrow the subpoena to spe-
cific documents. 

If he does narrow his re-
quest after a search of the 
files, the White House could 
again step in and refuse to 
produce a specific document. 
That would again place Gesell 
and President Nixon in a dis-
pute over who has final au-
thority over production of doc-
uments in a criminal case: 
each says he alone can make 
that determination. 

The waiver of executive 
privilege concerns stack about 
three inches high of subpoe-
naed notes that have already 
been producted by the White 
House. While the notes had 
been turned over to the judge 
and attorneys in the case last 
week, the President had main-
tained a claim of executive 
privilege that, if upheld, 
would have precluded their 
use during a trial. 

Those portions of files were 

 

 

 

  

 

  

 

  

 

 

  

 


