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WASHINGTON, June 10—
Following are the texts of 
letters to Representative Pe-
ter W. Rodino Jr., chairman 
of the House Judiciary Com-
mittee, from James D. St. 
Clair, special counsel to the 
President, and from Presi-
dent Nixon in which the 
President declined to furnish 
material subpoenaed by the 
committee:  

tablishment, by Constitution, 
of three separate and co-equal 
branches of goverment. 

While many functions of 
government require the con- 
currence or interaction of 
two or more branches, each 
branch historically has been 
steadfast in maintaining its 
own independence by turn-
ing back attempts of the 
others, whatever made, to 
assert an authority to in-
vade, without consent, the 

privacy of its own delibera-
tions. 

Thus .each house of the 
Congress has always 'main-
tained that it alone shall de-
cide what should be pro-
vided, if anything, and in 
what form, in response to a 
judicial subpoena. This stand-
ing doctrine was summed up 
in a resolution adopted by 
the Senate on March 8, 1962, 
in connection with subpoenas 
issued by a Federal court in 
the trial of James Hoffa, 
which read: 

"Resolved, that by the 
privileges of the Senate of 
the United States no evidence 
under the control and in the 
possession of the Senate of 
the United States can, by the 
mandate of process of the 
ordinary courts of justice, be 
taken from the control or 
possession, but by its permis-
sion." 

More recently in the case 
of Lieut. William Calley, the 
chairman of the House Armed 
Services subcommittee re-
fused to make available for 
the court-martial proceeding 
testimony that had been 
given before the subcommit-
tee in executive session—tes-
timony which Lieutenant 
Calley claimed would be 
exculpatory. 

In refusing, the subcom- 

mittee chairman, Representa-
tive Hebert, explained that 
the Congress is "an independ-
ent branch of the Govern-
ment, separate from but 
equal to the executive and 
judicial branches," and that 
accordingly only Congress 
can direct the disclosure of 
legislative records. 

Judicial Independence 
Equally, the judicial branch 

has always held sacrosanct 
the privacy of judicial delib-
erations, and has always held 
that neither of the other 
branches may invade judicial 
privacy or encroach on judi-
cial independence. 

In 1953, in refusing to 
respond to a subpoena from 
the House Un-American Ac-
tivities Committee, Justice 
Tom C. Clark cited the fact 
that "the independence of the 
three branches of our govern-
ment is the cardinal principle 
on which our constitutional 
system is founded. This com-
plete independence of the 
judiciary is necessary to the 
proper administration of jus-
tice. 

In 1971, Chief Justice 
Burger analogized the con-
fidentiality of the Court to 
that of the executive, and 
said: "No statute gives this 
Court express power to es-
tablish and enforce the ut-
most security measures for 
the secrecy of our delibera-
tions and records. Yet I have 
little dOubt as to the inherent 
poWer of the Court to protect 
the confidentiality of its in-
ternal operations by what-
ever judicial means may be 
required." 

These positions of the 
courts and the Congress are 
not lightly taken; they are 
essential to maintaining the 
balances among the three 

branches of Government. 
Equal firmness by the execu-
tive is no less essential to 
maintaining that balance. 

The general applicability of 
the basic principle was sum-
med up in 1962 by Senator 
Stennis, in a ruling uphold-
ing President Kennedy's re-
fusal to provide information 
sought by a Senate subcom-
mittee. Senator Stennis held: 

"We are now come face to 
face and are in direct con-
flict with the established doc-
trine of separation of pow-
ers. 
. I know of no case where 
the court has ever made the 
Senate or the House surren-
der records from its files, or 
where the executive has 
made the legislative branch 
surrender records from its 
files—and I do not think 
either one of them could. So 
the rule works three ways. 
Each is supreme within its 
field, and each is responsible 
within its field." 

End of A Doctrine 
If the institution of an im-

peachment inquiry against a 
President were permitted to 
override all restraints of 
separation of powers, this 
would spell the end of the 
doctrine of separation of 
powers; it would be an open 
invitation to future Con-
gresses to use an impeach-
ment inquiry, however friv-
olously, as a device to assert 
their own supremacy over the 
executive; and to reduce ex-
ecutive confidentiality to a 
nullity. 

My refusal to comply with 
further subpoenas with re-
spect to Watergate is based, 
essentially, on two consider-
ations. 

First, preserving the prin-
ciple of separation of powers 
— and of the executive as 

!.'0' • ST. CLAIR LETTER 
• mt. Dear Mr. Chairman: 

!. In response to the sub- 
),!.:', poena of the House of Rep-

resentatives directed to Rich-
ard M. Nixon, President of 
the United States, dated May 

3:1 .-  30, 1974, and returnable at 
10 A.M. June 10, 1974, I am 

,:;-• directed by the President to 
advise you that he must re-
spectfully decline to furnish 
the material called for therein. 

His reasons for this. are 
stated in a separate letter 
addressed to you, dated June 
9, 1974, and delivered to you 
herewith. 
Sincerely, 
JAMES D. ST. CLAIR 
Special Counsel to the 
President 

NIXON LETTER 
, 1[ r Dear Mr. Chairman: 

In your letter of May 30, 
you describe as "a grave 
matter" my refusal to comply 

, with the committee's sub-
poenas of May 15. You state 
that "under the Constitution 

" 

	

	it is not within the power of 
"'the the President to conduct an 

' 

	

	"inquiry into his own im- 
peachment," and add that 
"committee members will be 
free to consider whether your 
refusals warrant the drawing 
of adverse inferences con-
cerning the substance of the 

- materials." 
The question of the respec- 

tive rights and responsibili-
ties of the executive and leg-
islative branches is one of 
the cardinal questions raised 
by a proceeding such as the 
one the committee is now 
conducting. I believe, there-
fore, that I should point out 
certain considerations which 
I believe are , compelling. 

First, it is quite clear that 
this is not a case of "the 
President conducting an in-
quiry into' his own impeach-
inent." The committee is con-
ducting its inquiry; the com-
mittee has had extensive and 
unprecedented cooperation 
from the White House. 

The question at issue is 
not who conducts the in-
quiry, but where the line 
is to be drawn on an ap-
parently endlessly escalating 
spiral of demands for con-
fidential Presidential tapes 
and documents. The commit-
tee asserts that it should be 
the sole iudge of Presiden-
tial confidentiality. I cannot 
accept such a doctrine; no 
President could accept such 
a doctrine, which has never 
before been seriously as-
serted. 

What is commonly re- 
ferred to now as "executive 
privilege" is part and parcel 
of the basic doctrine of sep-
aration of powers — the es- 
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and Nixon Refusing to Furnish Evidence 
a co-equal branch — requires 
that the executive, no less 
than the legislative or judicial 
branches, must be immune 
from unlimited search and 
seizure by the other co-equal 
branches. 

Second, the voluminous 
body of materials that the 
committee already has — and 
which I have voluntarily pro-
vided, partly in response to 
committee requests and part-
ly in an effort to round out 
the record-L–does give the full 
story of Watergate insofar 
as it relates to Presidential 
knowledge and Presidential 
actions. 

The way to resolve what-
ever ambiguities the commit-
tee may feel still exist is not 
to pursue the chimera of addi-
tional evidence from addition-
al tapes, but rather to call 
live witnesses who can place 
the existing evidence in per-
spective, and subject them to 
cross-examination under oath. 

Simply multiplying the 
tapes and transcripts would 
extend the proceedings in-
terminably, while adding 
nothing substantial to the 
evidence the committee al-
ready has. 

Once embarked on a proc-
ess of continually demand-
ing additional tapes whenever 
those the committee already 
has to fail to turn up evi-
dence of guilt, there would 
be no end unless a line were 
drawn somewhere by some-
one. Since it is clear that the 
committee will not draw 
such a line, I have done so. 

One example should serve 
to illustrate my point. In 
issuing its subpoena of May 
15, the committee rested its 
argument for the necessity of 
those additional tapes most 
heavily on the first of the 
additional conversations sub-
poenaed. 

 
 This was a meeting 

that was held on April 4, 
1972, in the Oval Office with 
then Attorney General 
Mitchell and H. R. Halde-
man. 

The committee insisted 
that this was necessary be-
cause it was, the first meet-
ing following the one in Key 
Biscayne between Mr. Mitch-
ell and his aides, in which, 
according to testimony, he 
allegedly approved the intelli-
gence plan that led to the 

'Watergate break-in; and be-
cause, according to other 
testimony, an intelligence 
plan was mentioned in a 
briefing paper prepared for 
Mr. Haldeman for the April 4 
meeting. 

Committee members made 
clear their belief that the 
record of this meeting, there-
fore, would be crucial to a 
determination of whether the 
President had advance in-
formation of the intelligence 
activities that included the 
break-in. 

As it happens, there also 
was testimony that the I.T.T. 
matter had been discussed at 
that April 4 meeting and the 
committee therefore also re-
quested the April 4 conversa-
tion in connection with its 
I.T.T. investigation. 

On June 5, 1974, a com-
plete transcript was provided 
to the committe for 
purposes of the I.T.T. probe, 
together with an invitation 
to verify the transcript 
against the actual tape. This 
transcript shows that not a 
word was spoken in that 
meeting about intelligence 
plans, or about anything re-
motely related to Watergate 
— as the committee can 
verify. 

I cite this instance because 
it illustrate clearly—on the 
basis of material the commit- 

tee already has—the insub-
stantiality of the claims be-
ing made for additional 
tapes; and the fact that a 
committee demand for ma-
terial does not automatically 
thereby convert that request-
ed material into "evidence." 

Valid Claims of Privilege 
As for your declaration 

that an adverse inference 
could be drawn from my as-
sertion of executive privilege 
with regard to these addi-
tional materials, such a dec-
laration flies in the face of 
established law on the asser-
tion of valid claims of privi-
lege. 

The supreme court has 
pointed out that even allow-
ing comment by a judge or 
prosecutor on a valid con-
stitutional-  claim is "a penalty 
imposed by courts for exer-
cising' a constitutional privi-
lege," and that -"it cuts down 
on the privilege by making 
its assertion costly." 

In its deliberations on the 
proposed Federal rules of 
evidence, the House of Rep-
resentatives— in its version 
—substituted for specific 
language on the various forms 
of privilege a blanket rule 
that these should "be gov-
erned by the principles of the 
common law as they may be 
interpreted by the courts of 
the United States in light of 
reason and experience." 

' But as adopted in 1972 by 
the Supreme Court—the final 
arbiter of "the principles of 
the common law as inter-
preted by the courts," and as 
codification of those prin-
ciples—the proposed Federal 
rules—clearly state: "The 
claim of a privilege, whether 
in the present proceeding or 
in a prior occasion, is not 
the proper subject of com- 

ment by judge or counsel. No 
inference may be drawn 
therefrom." 

Those are legal arguments. 
The common sense argument 
is that a claim of privilege, 
which is valid under the 
doctrine of separation of 
powers and is designed to 
protect the principle of sepa-
ration of powers, must be 
accepted without adverse in-
ference—or else the privilege 
itself is undermined, and the 
separation of powers nulli-
fied. 

A proceeding such as the 
present one places a great 
strain on our constitutional 
system, and on the pattern 
of practice of self-restraint 
by the three branches that 
has maintained the balances 
of the system for nearly two 
centuries, 

Whenever one branch at-
tempts to press too hard in 
intruding on the constitu-
tional prerogatives of an-
other, that balance is threat-
ened. From the start of these 
proceedings, I have tried to 
cooperate as far as I reason-
ably could in order to avert 
a constitutional confronta-
tion. But I am determined to 
do nothing which, by the 
precedents it set, would ren-
der the executive branch 
henceforth and forevermore 
subservient to the legislative 
branch, and would thereby 
destroy , the constitutional 
balance. 

This is the key issue in my 
insistence that the executive 
must remain the final arbiter 
of demands on its confiden-
tiality, just as the legislative 
and judicial branches must 
remain' the final arbiters of 
demands on their confiden-
tiality. 

Sincerely, 
/S) RICHARD NIXON 


