On Tapes

By Gem ge Lardner Jr.
Washington Post Staff Writer

Watergate Special
Prosecutor Leon . Jawor-
ski appealed dlrectly to
the :Supreme Court yes-
terday in an effort to
force President Nugon to
surrender new evidence
in the Watergate séandal.

Pressing for an 1mmech—
ate! const1tut10nal shdwdown

Jaworski said the ‘controv-.

ersy. was “of imperative
pubhc importance.” He pre-

| dicfed’ that the trial'of the

Wateérgate cover-up case
would have to be delayed
until the spring of s§£¥75 un-
less “the Supreme ” Court
agreed to prompt review.

" The h1gh-stakes move
came ]ust about oneour af-
ter Mr. - Nixon’s wlawyers
asked the U.S. Court.of Ap-
peals here-to uphold the
President’s claims of execu-
tiveprivilege. r;.

* In an effort to bypass the
Court of Appeals, Jaworski
said the Jntermedlate court
had] already reJec’ced ‘similar
assertions by the President
last fall.

The key question that Ja-
worski raised was:

“Whether a federal court
is bound by the assertion by
the President of an absolute
‘executive privilege’ to with-
hold demonstrably material
evidence from the #trial of
charges of obstruetion of
justice by his own . White
House aides and panty lead-
ers, upon the ground/that he

deems production ~to be
inst the public i
ven the tit

ident cf

the United States et al,

Showdown ‘

' poenaed conversations

trict Court Judge

ev1denee -the tapes and;r;é

on the Watergate cover-up.

. Sirica ruled that vaorskl
i had, in secret procéedlngs
earller this month, shown a

need euff1c1ently eompel—

amination” of the . silbpoe-
nae& ev1dence Phe''y

pellate review. i
The President’s lawyels
met the deadline with-.a
sealed petition asking thp
Court of Appeals to reverse
Sirica’s ruling. The dlspute
deals heavily on
grand jury evidence that Ja
worski submitted to shos

the relevance of each of the

64 conversations.
! As a resulf, the most cru-'

ling to warrant Judlclal ex-

2o nanshowin

’) %ﬁch

e dlspuged

S

secret i

c1a1 documents in the case

have been kept under séal
and the arguments con- -
ducted in secret. Jaworski
said in' his petition that th1s
was done “hecause of sorpe
especially sensitive mat‘qers
that he submitted.

The President’s Ilawyer,
James D. St. Clair, Had
asked that as least some_of
it be expunged, but’ Slrlca
refused and held that alI the
sealed documents were
necessary part of the, r’ecord
,in this matter.”

All but on eof the 64 sub-
in-
volved Mr. Nixon and one or
another of former J‘White
House aides" R.. (Boh)
Haldeman, John D Ehrhch-
man, CharlesW. Colson and
John W. Dean III. The only
exception was 4 INovi 15,
1972, meetlng at the pre51-

Jaworslgl asked {:h;z
ourt: tof agree .
ge-of the diepute

1mp ; 11
Ttance as td;ustxfy.‘

viation'from normal appel
late processes and to re-
quire immediate settlement
in this court.”

The rarely mvoked1 tech-
nique has been used success-
fully on only a few occa-
sions in the court’s history
—disputes involving emer-
gency New Deal legislation,
the habeas corpus petitions
of World War II Nazi sabo-
teurs, the 1947 national coal
strlke and the 1952 'seizure
of the steel mills by Presi-
‘dent Truman.

“Asking for an expedlted
schedule, Jaworski proposed

“that his brief on the merits

“the controversy be filed

: %‘3" June 7 with the White .

House response to be. flled
by June 14.

“The case involves basxc
const1tut1ona1 issues arising
out, ‘of the doctrineof the
separation of powers .and
the powers of the judiciary
and the pr rogatlves jof ithe

Chief"“Bxecutive,”. \"aworsln
said.
The . '12:page . petition,

which was also signed by Ja:
worski’s " legal  counsel,
thp A. Lacovara, ‘and the
chief of his main Watergate
task force, James F. Neal,
listed five basic issues that
it .said were “worth of re-
view by this Court.”

" They were:,

® “Whether the President
is amenable to judicial proc-
ess.”

o“Whether the Preexdent
or the courts have the ulti-
mate authority ~to - deter-
mine the applicability.  of
‘executive privilege’ to mate-
rial evidence for Jud1c1a1
proceedings.”

e “Whether
privilege can be 1nvoked:,m
the face of a prima facie
showmg that the conversa-
tions at issue 1nv01ved a

-cmmmal enterprise.”

“Whether any confiden-

/tlehty privilege for Water-

gate-related - conversations
hgs - ‘been  irretrievably
waived by the President.”?

KA\%B 3 W

peals . S,

. executive

o “And whether'the Presi-
dent his’been’ properlyor
dered to comply’ with the
subpoena issued April 18
and upheld by Judge Slrlca
on Monday

The first question before s
the h1gh court, however, is
whether to hear the case out
of turn. Presidential counsel
J. Fred Buzhardt said in a
statement issued at the
Florida White House: “THe
President, through his coun-
sel, will respond to the spe-
cial prosecutor’s pet1t1on for
certiorari [rev1ew] in 'a
timely manner.’

Charles Alan Wright, the
University of Texas law pro-
fessor who has been servmg
as consultant in constifu-
tional law for the Whlﬁe
House legal team, has in i-
cated that he would strongly
recommend against immedi-
ate Supreme Court review.

The high court normally
adjourns for the summer in
June. The Watergate cover-

up trial- is currently set to
begin Sept. 9.

Unless the dispute over
the - evidence is settled
promptly, Jaworski said,
“the trial could not proceed
until the spring of 1975.” He
pointed out that even if the
evidence is produced as a
result of a Supreme Court.
ruling, Judge Sirica will still
have to sift through all the
tapes and records: privately
to decide s which - items, if
any, are to be turned over to
the government or to the de-

- fense.
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