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M
em

o A
rgu

es for C
ross-E

xam
in

ation
. 

N
ixon

 P
robe S

tan
ce O

u
tlin

ed 
B

y C
arroll K

ilpatrick 
W

ashington P
ost S

taff W
riter 

T
h
e W

h
ite H

o
u
se h

as p
re-

p
ared

 a d
o
cu

m
en

t arg
u
in

g
 

that the H
ouse Judiciary C

om
-

m
ittee w

o
u
ld

 b
e "sev

erely
 

p
reju

d
icin

g
" P

resid
en

t N
ix

-
-o

n
's rig

h
ts if it refu

sed
 to

 al-
-lo

w
 h

is co
u
n
sel to

 rep
resen

t 
'h

im
 an

d
 cro

ss-ex
am

in
e w

it-
nesses in its im

peachm
ent in-

quiry. 
T

he docum
ent w

as prepared 
in the counsel's office to sup-
p
o
rt th

e co
n
ten

tio
n
 o

f Jam
es 

D
. S

t. C
lair, th

e P
resid

en
t's 

law
y
er, th

at h
e sh

o
u
ld

 b
e al-

lo
w

ed
 to

 cro
ss-ex

am
in

e w
it-

n
esses an

d
 to

 su
m

m
o
n
 w

it-
n
esses in

 th
e P

resid
en

t's d
e- 

quiry. 
R

epublican m
em

bers of the 
Ju

d
iciary

 C
o
m

m
ittee g

en
er-

ally have supported S
t. C

lair's 
req

u
est, b

u
t th

ere h
as b

een
 

o
p
p
o
sitio

n
 fro

m
 D

em
o
crats 

an
d
 n

o
 d

ecisio
n
 h

as y
et b

een
 

m
ade. 
if th

e co
m

m
ittee d

o
es n

o
t 

allow
 the P

resident's counsel 
to

 rep
resen

t h
im

 it co
u
ld

 b
e 

g
u

ilty
 o

f d
en

y
in

g
 th

e P
resi-

d
en

t d
u
e p

ro
cess o

f law
, th

e 
docum

ent contends. 
In the early days of the R

e-
public, the W

hite H
ouse m

em
o 

say
s, n

eith
er th

e accu
sed

 n
o
r 

h
is co

u
n
sel ap

p
eared

 b
efo

re 

peachm
ent. 

B
ut beginning in 1826 m

ost 
im

p
each

m
en

t in
q
u
iries h

av
e 

perm
itted those accused to be 

p
resen

t o
r to

 b
e rep

resen
ted

 
by counsel and to speak and to 
cross-exam

ine w
itnesses. 

T
he docum

ent does not say 
so

, b
u
t an

 ex
cep

tio
n
 w

as th
e 

im
p
e
a
c
h
m

e
n
t p

ro
c
e
e
d
in

g
 

ag
ain

st P
resid

en
t A

n
d
rew

 
Johnson. T

he H
ouse Judiciary -  

C
o
m

m
ittee ex

am
in

ed
 w

it-
nesses and proceeded in w

hat 
has been described as a desul-
to

ry
 w

ay
 fo

r m
o
n
th

s b
efo

re 
voting a bill of indictm

ent. 
In

 th
e
 S

e
n
a
te

 tria
l, o

f 
co

u
rse, Jo

h
n
so

n
 w

as rep
re- 

sented by counsel. H
e him

self 
offered to appear and testify, 
but his law

yers persuaded him
 

not to do so. 
S

in
ce th

e first q
u
arter o

f 
th

e 1
9
th

 cen
tu

ry
 "th

e sen
ti-

m
ent has been in favor of per-

m
itting the accused to explain, 

present w
itnesses, cross-exam

-
in

e an
d
 b

e rep
resen

ted
 b

y
 

counsel," the docum
ent says. 

O
pposition to allow

ing the 
accu

sed
 to

 b
e rep

resen
ted

 in
 

th
e
 p

ro
c
e
e
d
in

g
s is b

a
se

d
 

m
ain

ly
 o

n
 th

e v
iew

 th
at th

e 
proceedings are not adversary 
in nature but are like those of 
a g

ran
d
 ju

ry
, th

e d
o
cu

m
en

t 
says. 

B
ut it argues that im

peach- 

m
ent proceedings are not ana-

logous to that of a grand jury 
because: 

• "In
 g

ran
d
 ju

ry
 p

ro
ceed

-
ings usually it is only the pros-
ecutor's case that is presented. 

• "G
ran

d
 ju

ry
 p

ro
ceed

in
g
s 

are su
p
p
o
sed

ly
 secret so

 th
at 

no prejudice results to defend-
an

t fro
m

 th
e p

resen
tatio

n
 o

f 
o
n
ly

 th
e p

ro
secu

to
r's sid

e o
f 

the evidence." 
N

o
t o

n
ly

 is th
ere n

o
 ev

i-
d
en

ce th
at th

e co
m

m
ittee's 

h
earin

g
s are to

 b
e secret b

u
t 

th
e q

u
estio

n
 o

f h
av

in
g
 th

em
 

televised has been discussed, 
th

e W
h
ite H

o
u
se d

o
cu

m
en

t 
says. 

"If th
ey

 are p
u
b
lic th

en
 th

e 
P

resid
en

t w
ill b

e sev
erely

 

fense during the com
m

ittee in- com
m

ittee inquiries on im
- 

prejudiced by not being repre-
sented by counsel to cross-ex-
am

in
e w

itn
esses to

 estab
lish

 
th

e tru
th

, to
 in

tro
d
u
ce ev

i-
dence in his behalf, and other-
w

ise afford him
 the protection 

of counsel. 
"T

o
 re

fu
se

 to
 g

ra
n
t th

is 
right could w

ell be a denial of 
due process of law

." 
T

he docum
ent also says "it 

is n
ecessary

 th
at a reco

rd
 b

e 
established before the com

m
it-

tee fo
r co

n
sid

eratio
n
 b

y
 th

e 
H

ouse as a w
hole in consider-

in
g
 its v

o
te. 

"If th
a
t re

c
o
rd

 is e
sta

b
-

lished w
ithout counsel repre-

senting the P
resident particu-

larly
, th

e H
o
u
se as a w

iu
ile 

w
ill not have an adequate rec-

ord on w
hich to base its judg-

m
ent." 
T

he W
hite H

ouse docum
ent 

says that since 1826 the H
ouse 

Judiciary C
om

m
ittee in 16 im

-
peachm

ent gases has allow
ed 

the accused or counsel or both 
to appear during its inquiries. 
F

ourteen of the cases involved 
federal judges, one a port col-
lector and the other S

ecretary 
of W

ar W
illiam

 W
. B

elknap in 
1876. 


