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Memeo Argues for Cross-Examination

Nixon Probe Stance Outline

By Carroll Kilpatrick
Washington Post Staff Writer

The White House has pre-
‘pared a document arguing

.that the House Judiciary Com-
‘mittee would be “severely
prejudicing” President Nix-
‘on’s rights if it refused to al-
-low his counsel to represent
‘him and cross-examine wit-
‘nesses in its impeachment in-
quiry.

The document was prepared
in the counsel’s office to sup-
port the contention of James
.D. St. Clair, the President’s
lawyer, that he should be al-
.Jowed to cross-examine wit-
‘nesses and to summon’ wit-
-nesses in the President’s de-

fense during the committee in-
quiry. )

Republican members of the
Judiciary Committee gener-
ally have supported St. Clair’s
request, but there has been
oppositioh from Democrats
and no decision has yet been
made.

1f the committee does not
allow the President’s counsel
to represent him it could be
guilty of denying the Presi-
dent due process of law, the
document contends.

In the early days of the Re-
public, the White House memo
says, neither the accused nor
his counsel appeared before
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committee inquiries on im-
peachment.

But beginning in 1826 most
impeachment inquiries have
permitted those accused to be
present or to be represented
by counsel and to speak and to
cross-examine witnesses.

The document does not say
S0, but an exception was the
impeachment proceeding
against President Andrew
Johnson. The House Judiciary
Committee examined . wit-
nesses and proceeded in what
has been described as a desul-
tory way for months before
voting a bill of indictment.

In the Senate trial, of
course, Johnson was repre-

sented by counsel. He himself

offered to appear and testify,
but his lawyers persuaded him
not to do so.

Since the first quarter of
the 19th century “the senti-
ment has been in favor of per-
mitting the accused to explain,
present witnesses, cross-exam-
ine and be represented by
counsel,” the document says.

Opposition to allowing the
accused to be represented in
the proceedings is based
mainly on the view that the
proceedings are not adversary
in nature but are like those of
a grand jury, the document
says. .

But it argues that impeach-
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ment proceedings are not ana-
lagous to that of a grand jury
because:

® “In grand jury proceed-
ings usually it is only the pros-
ecutor’s case that is presented.

e “Grand jury proceedings
are supposedly secret so that
no prejudice results to defend-
ant from the presentation of
only the prosecutor’s side of
the evidence.”

Not only is there no evi-
dence that the committee’s
hearings are to be secret but
the question of having them
televised has been discussed,
the White House documentt
says.

“If they are public then the
President will be severely

| prejudiced by not being repre-
_ sented by counsel to cross-ex-
[lamine witnesses to establish
l[the truth, to introduce evi-
|| dence in his behalf, and other-
wise afford him the protection
of counsel.

“To refuse to grant this
right could well be a denial of
due process of law.”

The document also says “it
is necessary that a record be
established before the commit-
tee for comsideration by the
House as a whole in consider-
ing its vote.

“If that record is estab-
lished without counsel repre-
senting the President particu-
larly, the House as a whole
will not have an adequate rec-
‘ord on which to base its judg-
ment.”

The White House document
:says that since 1826 the House |
Judiciary Committee in 16 im-
peachment cases has allowed
the accused or counsel or both
to appear during its inquiries.
Fourteen of the cases involved
federal judges, one a port col-
I|lector and the other Secretary
of War William W. Belknap in
1876.




