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Panel’s Report: Too M

.. -Following are excerpts
from the summary of the
National Academy of Public
Administration’s report to
the ‘Senate select Watergate
committee on the implica-
tions of the Watergate affair
for the future of American
‘government.

“+Watergate damaged the
image of the public service,
~which already had been suf-
fering from a decline in
-public confidence for sev-
eral years. It represents not
only an = aberration, but,
perhaps more important for
those concerned with Ameri-
ca’s future, a culmination of
converging trends develop-
“ing and gathering intensity
aver the post-World War II
4decades. The focusing of at-
tention on the abuses associ-
;ated . with Watergate now
lays the .ground for much
needed re-examination and
reform....

“ 1, The American System
f()»f Government

"+ The. panel considered a
wide range of proposals for
modifying the American sys-
fem of government includ-
‘ing possible amendments of

-the Constitution. While ac--

knowledging the difficulty
-in making the system func-
‘tion,the panel believes that
the Constitution contains
‘the inherent flexibility for
‘orderly change in a dynamic
society. The panel unani-
-mously opposes the concept
‘of moving in the direction
'of a parliamentary system
_of .government. On the con-
Arary, it believes that a
.strong and independent ex-
ecutlve is essential to meet-
ing the needs of the govern-
“ment of a large nation con-
Afronting increasingly com-
plex problems. Likewise,
there is need for strong and
independent legislative and
judicial branches to provide
the balance on which our
governmental system rests.

' The" difficulties standing
«in- the way of putting into
effect the constitutional
provisions for removal of a
aPresuient or Vice President
have led to proposals for re-
call elections comparable to
those in some state and
local jurisdictions. The
panel opposes such change.
“The inadequacy in impeach-
ment as a means of removal
.11es not in the concept of it
by the founding fathers.
~They properly recognized
.the need to make the proc-
“¢ss difficult and arduous.
‘The current problem is one
:of+ -misunderdstanding of
-what the language of the
Constitution means. /
.7 The American public and
“‘their elected representatlves
need to be educated in the
orlglnal intent of the found-
ers. The sense of & ¢high
‘crimes and mlsdemeanors”
needs to be understood in

the historical context, which
includes crimes against the
: 'tate or socxety as well as in-

ictable crimes. Moreover,
e impeachment process
Lshould be extended to cover
serious’ misconduct in the
*ip‘k_)litical campaign prior to
assumption of office.
- ~Despite the many doubts
raised over the years about
the office of Vice President,
‘that office should be re-
tamed But the political par-
ties - should conduet full
checks of the qualifica-
tions of potential nominees.
2. The President, the White
House and the Executive Of-
hce

“Centralization of power
in’the presidency has in
creased over the years to
the present extreme situa-
t1011 in which the prevailing
wiéw is that the whole gov-
ernment should be run from
the White House. The role
of ‘the prircipal assistantsato
the President has been vir-

tiially transformed to one of-

“assistant Presidents.” The
basie directives under which
the executive office was or-
gamzed provide that admin-
istrative assistants to the
President shall not be inter-
poscd between the President
and heads of departments.
Thm stricture has been ig-
nored in the overly broad

'and perhaps illegal delega-

tion of authority to White
House staff.

The McCormack Act ¢f
1951 authorized the Presi-
dent to delegate certain stat-
utory functions to heads of
departments. That act is
now in need of revision to
vermit delegations of rou-
tine * functions to White
House staff. It also needs to
be supplemented by legisla-
tion requiring each Presi-
dent to make public his or-
ders on the organization and
staffing of the White House
and the duties of White
House staff. If .needed, addi-
tional legislation should be
enacted to prohibit assist-
ants to the President from
being interposed between
the President and heads of
departments in the exercise
of their statutory or dele-
gated functions.

To increase the options
now available to the presi-
dency, there should be legis-
lation authorizing the cre-
ation of a number of tempo-
rary offices of secretarial
rank outside the executive
office of the President to
take on ad hoc assignments.
Such “secretaries without
portfolio” would be ap-
pointed by the President,
with the advice and consent
of the Senate, to direct ac- '
tivities generally of short :
duration and involving a
high degree of interdepart-
mental collaboration. But
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these -appointees would, in
no sense, be supersecretar-
ies. The White House staff
should be limited to approx-
imately 15 top aides to the
President and not to exceed
50 supporting professional
employees. -All the latter
should be subject to the
Hatch Act.

Heads of executive depart-
ments and - agencies should
be prohibited from serving
in a White House capacity
as assistants or counselors
to the President. The essen-
tial difference between staff
serving the President and
staff serving the presidency
should be re-emphasized by

(1) discontinuing the desig-
nation of the director of the"

office of management and

budget as assistant' to the

President, and (2) amending
Reorganization Plan No. 2 to
provide a fulltime director

of the domestic council, .

subject to senatorial confir-

mation. All special purpose -

.agencies not concerned pri-
marily with providing staff

assistance to the President .
should be removed from the -

executive office. Finally, the

- function of the executive

-

office, particularly the of-
fice of management and
budget, should be to assist
the President, not to be the
general manager of the ex-
ecutive branch.

3. The Chief Executive
and the Executive Branch

A debate as old as the re-

public itself has been con-

ducted on the question of

what should be the proper -

relationship between the
presidency and the depart-
ments and agencies compris-
ing the executive branch.
The question of how to
achieve effective response
on the part of executive

_agencies to presidential pol-
"icy preferences

has con-

, cerned all Presidents, partic-

ularly over the past forty
years. Recent administra-
tions have been moving in
the direction of fundamen-
tal changes in the American
governmental system which,

if fully achieved, would sub- -

stitute a philosophy foreign
to the (,oncepts of the fram-
ers and the majority of the
American public.

The actions taken follow-
ing the election of 1972 ap-
pear to have brought this
philosophy to its culmina-
tion. The U.S. government
would be run like a corpora-

" tion—or at least a popular

view of the corporate model
—with all powers concen-
trated at the top and exer-

~ cised through appointees in

the President’s office and-

loyal followers in key posi-_
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tions throughout the execu-
tive branch. No one ‘can
guess how close American
government would be to this
closed hierarchal model had
not the Watergate exposure
halted the advance to-
ward it, at least temporarily.
By its nature, the fede}"al
establishment is necessarily
pluralistic. Thé” panel be-
lieves that the select
(Watergate committee
should emphatically reaf-
firm that the President, in
exercising his constitutional
mandate as chief executive,
has general authority over
the executive branch, but is
subject to restrictions on
such authority in law. The
executive agencies were all
established by act of Con-
gress and, with few -excep-
tions, received their powers
from Congress, not by presi-
dential delegation. The an—
gress through the appropria-
tions process annually re-
news their ability to oper-
ate. Agency heads are re-
sponsible in different ways
to both the President and
the Congress . . .

Another question raised
by Watergate concerns a
basic principle of demo-
cratic government, na\mely
equal treatment under ‘law.
To what extent is an admin-
istration justified in reward-
ing its friends and punish-
ing its enemies? The panel
acknowledges the . limita-
tions of legislation to assure
the principle of equal treat-
ment under the laws. To as-
sure such equality, the Pres-
ident, heads of agencies and
their immediate staffs
should refrain from partici-
pating in cases involving in-
‘dividuals or institutions. In
those few cases where top -

- executive involvement is re-
quired a record should be -
maintained. Alleged infrac-
tions should be investigated
by the permanent special
prosecutor proposed in the .
following section

The most alarming of the
Watergate disclosures was
the attempted misuse of the
law enforcement and intelli-
gence agencies against sup-
posed “enemies.” The panel-
believes ' that appropriate
committees of Congress
need to give special atten-
tion and oversight to agen-
cies such as FBI, CIA, and

IRS whose activities might,

infringe on individual liber-

ties and .that Congress
should specifically prohibit
the White House from con-

ducting “intelligence” activi- ‘

ties.

4. The Attorney General
and the Justice Department

Watergate has demon-
strated that the “partisan
climate” which ‘has intensi-
fied within the Department
of Justice over the past
quarter century has no
place in such an agency. The
panel believes that the De-
partment -should be the
chief legal office for the
U.S. government' and should
be divorced from politics.
The Attorney General
should be precluded from
advising the "President in

the latter’s political or per-

.. sight ...

sonal capacity. The presi-
dential appointment power

should be limited to the top .

11  Departmental posts
while all U.S. attorneys
should be appointed by the
Attorney General as part of

- a career legal seérvice. . . .

The conflict stemming
from the dual roles of the
department as chief federal
pbrosecutor as well as the
pbrincipal office participat-
ing in the selection and pro-
motion of federal judges ap-
pears increasingly question-
able. The Justice Depart-
ment should be removed
from the process of select-
ing and Promoting federal
judges.

Pending the complete pro-
fessionalization and depoliti-
cization along lines recom-
mended above, there would
remain a potential conflict
of interest in cases where
the department would have
. to move against alleged
wrongdoing involving polit-
ical affairs. To avoid such

conflict the panel would re-
commend establishment by
statute of an office of per-
manent special prosecutor
" to supervise and prosecute
investigations of wrongdo-
ing involving government
officials. The office should
also be empowered to inves-
tigate election fraud. Ap-
pointment to the office
should be on a nonpartisan
basis subject to Senate con-
firmation, for a fixed term
of at least six years . . .

5. Congressional Over-
sight of the Executive

- Watergate has served to
bring.-into relief the imba-
lance between the legisla-
tive branch and the execu
tive. As in other democratic
systems of  government
throughout the world, the
power of the legislative
branch has been declining
relative to that of the execu-
tive for .much of this cen-
tury. Yet the American con-
stitutional system is predi-
cated upon a' balance be-.
tween the branches of gov
ernment maintaine
through the countervailing

" influences of each upon the

others . .. :

The panel believes that if
'Congress had possessed an
adequate oversight capabil-
ity, it could have sensed the
centralization of power oc-
curring within the executive
office and trends, beginning
some time ago, which trans-
formed that office “along
lines quite different from its
original  constituent ele
ments. The panel therefore
recommends that Congress
give major attention to

. strengthening its oversight

function with particular em-
phasis on performance re-

.view and evaluation. Ini-

tially, each house needs to
discuss and adopt a clear
statement of the assignment
of responsibility for over-

6. The Presidency and the
Judiciary ’

The judicial branch, like
other parts of the govern-
ment, has experienced the
institutional strain created
by the events of Watergate .

.. But in some instances the
courts have had to press
their powers to the utmost
in order to fulfill their
larger role in safeguarding
_ the’ integrity of other gov-
- ernmental institutions and
securing a civic objective of
overriding importance . . .

On the narrow question of
who decides what evidence
the executive must turn

!. over to the court in pending
criminal cases which are
properly before the court
and to which the evidence is
highly relevant, the panel
considers it entirely correct
that the final decision as to
the extent of this particular
executive power' must rest
with the courts . . .

The (Watergate) episode
.does not support a need for
greater judicialization of the
business of the other two
branches. The judiciary’s
role in putting Watergate to
rights, in the panel’s view,
mainly represents evidence
that this role is soundly con-
ceived, not that it should be
significantly expanded.

1. Information, Disclosure,
Secrecy and Executive Privi-
lege

Among the most. trouble-
some of the issues brought

+ to light in the Watergate

hearings are those concern-
ing access to information
about executive processes . . .
The panel recognizes that
there continues to be a need
for -some degree of secrecy
in government affairs but
feels that the trend over
many years has been to
withhold information unnec-
essarily from the public
view. The panel supports
legislative efforts to clarify
and improve the Freedom of
Information Act and to
bring the decision-making
processes of administrative
‘agencies more into public
view.. . . :
8. The Public Service
While the Constitution an-
" ticipated a number of built-
in tensions in the structure
of government, the framers

did not anticipate the ten-
sion that has come to exist
between career and nonca-
reer political public serv-
ants. ‘The panel recognizes
the value of these tensions
which may be the principal
vehicle by which a new
President can bring about
the changes promised in his
election campaign. The po-
litical appointment process
is essential to responsive de-
mocracy.

Watergate testimony ' has
made all too clear that those
appointed to political posi-
tions in the federal govern-
ment need to bring to their
jobs an understanding of
and respect for the princi-
ples of the democratic sys-
tem of government. The
- hearings revealed that hos-
tility towards the ;career
service has threatened to
damage that service and the
concept of the merit princi-
ple on which it is based, in
spite of the fact that the rec-
ord of the career service has
generally been one of high
ethical and professional
standards . . .



Although the basic con-
cept of the merit principle
is sound, the civil service is
bound by rules and regula-
tions which were products

. of an age of simpler govern-
ment and which have led to
unwieldiness and unrespon-
sivéness. On the other hand,
it is clear that political pa-
tronage has again invaded
the career service, therepy
undermining the merit prin-
ciple.

To deal with these prob-
lems the panel recommends
that Congress and the
President: (1) require strict
enforcement of the laws ar'xd ;
regulations forbidding polit-
ical considerations in career .
personnel actions; and ‘(2)
provide for a thoroughgoing
review and modification 'of.;

| anachronistic laws and regu-

_lations impeding effec@we

personnel administration.

This review should focus on .

‘the need for improving the:

guality and the responsive-
ness of the career services.

It should re-examine the rolle

of the Civil Service Commis-

'sion and restate that role in

lterms relevant to the con-

‘temporary needs of the fed-

eral government.

‘9. The Financing of Federal -

Political Campaigns )

An overwhelming major-

ity of the public favors ac-
tion to prevent the abuses to
lwhich the present system of

lself. But reform-is impaded
by the enormous complex.ty
of federal election f nancing
for which simple solutions
are not available az}d by the
powerful vested mteyests,
both public and prlvate,
which opposc corrective leg-
islation . . .

increasing public

terpretation of the_“falrness
‘docr”crine” suggesting tbat
ldebates  between  major
party contenders cannot be
held because indepepdent
and minor party candidates
‘would not have equal rep-
resentation. The legislative
parrier in Section 315 of the
Communications Act should
be lifted to allow broadca_lst-
ers discretion in aryanglng
equitable presentation of
candidacies and issues . . .
The strongest argument in
! behalf of direct federal ap-
‘propriations to finance cam-
fipaigns for federal office
irests on the proposmon. that
" present practices are intol-
rable.
¢ The panel considered the
arguments which have been

nancial support but re_ached
the unanimous conviction

in support of campaign
funding for national elec-
tions, both presidential and
congressional, would. serve a
proper and desirable public
purpose. Although the‘expe-
rience with private financ-
ing of campaigns furnishes
strong evidence againsi con-
tinuation of the existing
method, that does not estab-
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'campaign financing lends :i-

The value of the media in
under- ﬁ
standing of political issues -
has been limited by the in-

advanced against federal fi-

that federal appropriations -

lish a case for exclusive
public financing. The panel
believes that private support
of ‘political campaigns is an
‘important aspect of citizen
participation in the electoral
process and that there may,
indeed, be a constitutional
right for individual citizens
to contribute towards politi-
cal candidacies. The panel
supports in principle the bill
that passed the Senate in
the previous session.

While the rights “of indi-
vidual citizens to contribute
to the campaigns of political
candidates or parties are un-
contested, the same rights
cannot be claimed by corpo-
rations, organizations or-as-
sociations. With partial pub-
lic support lessening the
need for private funding, do-
nors - to’ campaign funds
should be strictly limited to
individual voters, Severe
penalties are required to
discourage violations on the
part of organizations, other
than political parties, con-
tributing - to -campaigns.

Heavy borrowing by candi- .

"dates or political parties has
had damaging effects on the
political process. Provision
~of partial public financing
should justify legislation to
limit and control borrowing
for campaign purposes . . .

A statutory limit should,
be placed upon campaign
gifts by any individual voter
during the course of any cal-
endar year. This limit might
well be $10,000 in any presi-
dential campaign, $3,000 in
any congressional campaign,

with an overall maximum of
$25,000 by any family in any
calendar year. Limits should
be observed by the candi-
dates themselves, as well as

by their constituents. .

The proliferation of cam-
paign committees in federal
elections has reached ludi-
crous  proportions with
nearly 5,000 such groups op-
erating during the 1972 cam-
paign. Most appear to be pa-
per fronts designed to avoid
gift .taxation or to conceal
dubious transactions. The
panel believes that abuses
associated with this. ap-
proach to finanecing ean best
be eliminated if solicitation,
collection, and allocation of
campaign funds are per-
formed only by political par-
ties and/or candidates for
political office.

Every gift to a campaign
fund in excess of $10 should
be by check or money order,
and each donor should be
publicly identified. This im-
plies prohibition of the use
of “conduit” channels to
conceal sources of funds.
Giifts of securities that have
appreciated in value, to
avoid capital gains taxes,
should be prohibited. Do-
nors contributing in excess
of a certain sum (perhaps
$100) in any calendar year
of a federal election should
be required to list and re-
port such gifts independ-
ently.

Accumulation of cam-
paign funds by any candi-

date should be prohibited
entirely except within some
reasonable .time frame
(perhaps four or six.months)
before the primary or gen-
eral -election that is to be
contested. Political parties,
of course, should be free to
collect and accumulate
funds at any time for sup-
port of their ongoing opera- -
tions and for use in final*
elections, subject to strict
disclosure requirements. A’
preferred solution for dis-'
posing of surplus funds con-
trolled by candidates would
be to escheat them to the -
U.S. Treasury if they are not
transferred to a party organ-
ization.

The great weakness in
past efforts to enforce laws
governing campaign contri-
butions has been the reluc-
tance of the Department of
Justice to prosecute viola-
tions, however flagrant. The
panel believes that twgqg
steps are necessary to.-
strengthen enforcement. An -
electoral commission should:
be formed consisting of -
highly respected citizens
serving on a part-time basis,.
to be appointed by the Pres-
ident, with a full-time diree-.
tor and adesquate staff wield- .
ing broad authority. Sec-
ondly, as proposed above,’
there should be an office of
permanent special prosecu-
tor, whose role would in-
clude prosecuting authority
for cases referred by the-
electoral commission.



