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"Guilt wherever found ought to be 
punished," said Virginia Governor 
Edmund Randolph. He thought im-
peachment necessary because the 
executive would have great opportunities 
for abuse of power, especially the power 
to wage war.17  

Historically, impeachable offenses in 
the United States have been defined as 
public wrongs by public men. In the 
discussion which determined the wording 
of Article II, § 4, George Mason objected 
to limiting the grounds for impeachment 
to treason and bribery. In response to 
English excesses, the American Con-
stitution had closely defined and limited 
treason charges to certain conduct.18  
Mason warned that treason as so defined 
would not reach many "great and 
dangerous offenses" which ought to be 
impeachable, such as "faittempts to sub-
vert the Constitution."19  After Madison 
rejected addition of "mal-administration," 
Mason proposed and the Convention 
adopted the term "high crimes and 
misdemeanors." 20  This was a technical 
term in English law, used primarily in 
connection 	with 	impeachment 
proceedings to reach abuses of the public 
trust.21  English precedents make it clear 
that "high" crimes and misdemeanors 
were not ordinary crimes.22  A "high" 
crime signified an act against the state 
as opposed to an act against a private 

23 In jury njury to the nation was the 
gravamen of the offense. 

James Wilson, later a Supreme Court 
Justice and second only to Madison as a 
constitutional architect, declared that 
"impeachments are confined ... to 
political crimes and misdemeanors, and to 
political punishments." 24  James Iredell, 
another future Supreme Court Justice 
and chief advocate of ratification in North 
Carolina, said that impeachment was 
designed "to bring great offenders to 
punishment" or "high crime and 
misdemeanor against the govern-
ment .. [T]he occasion for its exercise 
will arise from acts of great injury to the 
community." 25  Alexander Hamilton 
described impeachment as intended to 
reach "the misconduct of public men" and 
"abuse or violation of some public trust." 
Impeachable offenses are political, said 
Hamilton, "as they relate chiefly to in-
juries done immediately to the society 
itself." 26  

One such political and impeachable 
offense encompasses the failure of the 
President to control his appointees and 
agents. Debating the power of the 
President to remove his appointees from 
office without Senate consent, James 
Madison eloquently explained: 

.. it may, perhaps, on some occasion, 
be found necessary to impeach the 
President himself; surely, therefore, it 
may happen to a subordinate officer, 
whose bad actions may be connived at 
or overlooked by the President. . . 
think it absolutely necessary that the 
President should have the power of 
removing from office; it will make him, 
in a peculiar manner, responsible for 
their conduct, and subject him to im-
peachment himself, if he suffers them to 
perpetrate with impunity high crimes 
or misdemeanors against the United 
States, or neglects to superintend their 
conduct, so as to check their excesses. 
On the Constitutionality of the 
declaration I have no manner of doubt.27  

Even those who disagreed with Madison's 
expansive view of Presidential power 
agreed with his view of Presidential 
responsibility. The President should be 
"as responsible as possible," said Elbridge 
Gerry of Massachusetts.28  The First 
Congress, by a wide majority, declared 
that the power to remove presidential ap-
pointees resided in the President alone.29  
The President, after all, was responsible 
for their acts. 

Despite such overwhelming evidence, 
some have concluded either that "an 
impeachable offense is whatever a 
majority of the House of Representatives 
considers it to be at a given moment in 
history," as Congressman Gerald R. Ford 
asserted in proposing impeachment of 
Justice William 0. Douglas in 197 0 3° or 
t hat impeachment offenses are limited to 
indictable crimes, as Douglas' attorney 
maintained.31  

But the clear lesson of history is 
otherwise. In the 12 impeachments, 11 of 
which were brought to trial before the 

Senate, and in some .50 other instances 
where impeachment of federal officials 
has been seriously considered, Congress 
has refused to ignore the limiting prin-
ciples set by the Constitutional framers or 
to cramp the impeachment power within 
the strict confines of criminal law. 

Of the cases brought to trial before the 
Senate, only four have resulted in con-
viction and removal. All four were federal 
judges—John Pickering in 1804, West H. 
Humphreys in 1862, Robert W. Archbald 
in 1912, and Halsted L. Ritter in 1936. 

Pickering was drunken, senile, and 
insane, clearly unable to perform his 
duties as a federal judge.32  

Humphreys of Tennessee was im-
peached and convicted for conduct 
described as "high crimes and 
misdemeanors," after he commenced 
acting as a judge for the Confederacy.33  

Archbald used his position and in-
fluence to obtain favors from litigants who 
appeared before him.34  

Ritter was charged with practicing law 
while in office and evading income taxes—
charges which he admitted while denying 
wrongful intent.35  

The most famous acquittals involved 
Supreme Court Justice Samuel Chase in 
1805 and President Andrew Johnson in 
1868—the latter trial failing by just one 
vote of the two-thirds majority for con-
viction. 

Chase, a "terror on the bench," bullied 
counsel, witnesses, and juries36  Everi his 
friend, Chief Justice John Marshall, 
described his judicial conduct as 
"tyrannical, oppressive, and overbear-
ing." 37  Chase vigorously enforced the 
Alien and Sedition Laws, going so far as to 
announce his decision on one case in 
advance of the tria1.38  Nonetheless, after 
an impeachment trial marked by political 
extremism on both sides, Chase was 
acquitted.39  

Johnson, protagonist in a bitter 
struggle between Congress and the 
executive branch olfer Reconstruction, 
was impeached for refusing to implement 
the Tenure of Office Act, which curtailed 
Presidential power to remove his ap-
pointed officials without Senate consent. 
Johnson claimed the law was un-
constitutional—a position the Supreme 
Court eventually adopted.4°  Presidential 
accountability for the acts • of his subor-
dinates was the very basis of President 
Johnson's defense. He had to be able to 
remove his appointees for he was 
responsible for their acts; and indeed he 
could be impeached for their acts. There 
are no indications that, had the issues 
been presented to the courts, the 
President would have failed to bow to the 
judicial branch's interpretation of the 
Constitutional 

Of the other cases where impeachment 
charges were considered but not brought, 
a substantial majority involved federal 
judges accused of financial corruption. 
Other judges have been accused of but not 
impeached for incompetence, drunken-
ness, and prejudice. 

Conclusion 
The history of impeachment "shows 

that it works. It is not a rusty unused 
power."42  It has been successfully used 
to curb breaches and abuses of public 
trust. Although "the lion's share of the 
debate about impeachment in the last 40 
years"43  has focused on removal of 
judges, restraint on the Executive was 
the Founders' primary target. Impeach-
ment was conceived chiefly as a "bridle" 
upon the President and his associates. 44  

Impeachment is one of the ultimate 
sanctions of the American constitutional 
system, a part of the arrangement of 
checks and balances. It is a means to 
determine the guilt or innocence of the 
government official accused. It is the 
means to remove from office those found 
guilty of treason, bribery, and other high 
crimes and misdemeanors. But, most 
importantly, it is the means to declare 
that certain acts subvert the political 
principles on which our system of 
government itself is based: 

The Procedures 
"[A] method of national inquest into the 
conduct of public men." Alexander 
Hamilton in The Federalist, No. 65.. 

Impeachment proceedings are not 
criminal; consequently, the procedures 

are more relaxed than criminal 
procedures. Under the Constitution, the 
House of Representatives serves not as 
judges or jurors but as the prosecutor. 
The Senate chamber is the courtroom, and 
the Senate is the jury. The sole penalty is 
removal from office and disqualification 
from further office. The only non-judicial 
trial process authorized by the Founders, 
impeachment provides a political remedy 
for political offenses. 

The terminology of impeachment is 
sometimes confusing because the word 
"impeach" is often used to describe three 
distinct steps in the process. Any member 
of the House may rise to "impeach," in the 
form of floor speech or introduction of a 
resolution or a memorial. The House 
votes to "impeach" when it adopts articles 
of impeachment, roughly analogous to an 
indictment. At the conclusion of the 
subsequent Senate trial, the Senators 
vote to acquit or convict. A Senate con-
viction is often inaccurately referred to as 
"impeachment." In fact, it is only the 
House which impeaches; the Senate 
convicts. 

The procedures which the House and 
Senate follow during the impeachment 
process are governed by three sources: 
the Constitution itself, Jefferson's Manual 
(a document written by Thomas Jefferson 
which is still one of the sources of the 
parliamentary practice of the House of 
Representatives), and Rules of Procedure 
and Practice in the Senate When Sitting 
on Impeachment Trials. 

The Constitution's procedural com-
mands are quite simple: The House of 
Representatives has the sole power to 
impeach; the Senate has the sole power to 
try those impeached by the House and can 
convict only on a two-thirds vote; the 
penalties are limited to removal and 
disqualification from office; the Chief 
Justice presides over the Senate when the 
President is to be tried. 

The teachings of Jefferson's Manual, 
along with the accumulated precedents 
from past impeachments which are 
collected therein, supply the framework 
within which the House acts. 

The process of impeachment in the 
House may begin in a variety of ways: by 
charges made on the floor by a member; 



by resolution or memorial; by charges 
transmitted from the President, a state 
legislature, a grand jury; or in response to 
facts derived and reported by an in-
vestigating committee of the House. 
Indeed, "common fame," such as facts 
contained in newspaper reports, has at 
times led the House to order an in-
vestigation with a view toward im-
peachment. As Thomas Jefferson, 
drawing on a 1625 Resolution of 
Parliament, said: "Common fame is a good 
ground for the House to proceed by 
inquiry, and even to accusation." 

The House has always had one of its 
existing committees or a specially-created 
Select Committee examine the charges 
before it has voted to impeach. In some 
instances committees initiated inquiries 
ex parte (without providing the accused 
notice and an opportunity to testify). 
However, later practice favors permitting 
the official to testify, present witnesses, 
cross-examine, and be represented by 
counsel. 

If the investigating committee 
recommends impeachment, it,sends to the 
House a resolution and articles of im-
peachment which specify the grounds of 
accusation. These are then debated and 
voted upon, a majority vote of those 
present being required to bring the 
President to trial. The House then selects 
"managers" to prosecute the im-
peachment in the Senate trial. In the past, 
House managers have been chosen by the 
Speaker or by majority vote of House 
members. The House managers then 
transmit the articles of impeachment to 
the Senate. The Senate, in turn, informs 
the House when it is ready to proceed 
with the trial. 

The Senate trial is governed by the 
Senate Rules of Procedure mentioned 
above. When the President is on trial, the 
Chief Justice presides. The trial begins 
with the Chief Justice administering an 
oath to the Senate members. Each must 
swear or affirm that he or she will "do 
impartial justice according to the Con-
stitution and laws." The accused is then 
summoned to appear and answer the 
charges. The accused may appear per- 

sonally or by counsel. A failure to appear 
personally or by counsel is treated as the 
equivalent of a plea of "not guilty." 

The proceedings are somewhat similar 
to, but far more flexible than, those ap-
plicable in either a civil or criminal trial. 
Both sides may present witnesses and 
evidence and the accused has the right to 
cross-examine witnesses. Procedural 
questions which arise during the trial, 
such as questions of evidence, are ruled 
upon by the Chief Justice. However, at 
the request of a single member, he may be 
overruled by a majority vote of the 
Senators present. 

The Constitution specifically provides 
that conviction requires a two-thirds vote 
of the Senators present. The Senate rules 
require a separate vote on each article 
(charge). A two-thirds vote on a single 
article is sufficient for conviction. 

The Constitution limits the penalties to 
removal from office and disqualification 
from future office. 
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