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Special B
ill's Shortcom

ings 

W
arn

in
g

 o
n

 S
axb

e E
lig

ib
ility 

W
ashington 

T
h

ree of fou
r law

 sch
ool 

professors testifying before 
a S

en
ate com

m
ittee. said

 
yesterd

ay S
en

ator W
illiam

 
B

. Saxbe (R
ep-O

hio) cannot 
be m

ade constitutionally eli-
gib

le w
ith

 th
e aid

 of a sp
e-

cial bill, for appointm
ent as 

attorney general. 

T
 h

 e assistan
t 

m
ajority 

lead
er, S

en
ator R

ob
ert C

. 
B

yrd of W
est V

irginia, told 
n

ew
sm

en
 th

at. "
in

 fairn
ess 

to S
en

ator S
axb

e,"
 P

resi-
dent N

ixon should find som
e-

o
n

e else to
 h

ea
d

 th
e J

u
s-

tice D
epartm

ent. 
A

fter p
resid

in
g
 o

v
er a

 
Senate Judiciary C

om
m

ittee 
hearing on a bill designed to 
hurdle 

a constitutional bar-
rier to Saxbe's nom

ination, 
B

yrd said the adm
inistration 

sh
ou

ld
 h

ave • exp
lored

 th
e 

question of Saxbe's eligiblity 
before selecting him

. 

S
axb

e w
as a m

em
b

er of 
the Senate in 1969 w

hen the 
attorn

ey gen
eral's 

annual 
salary and that of other cab-
in

e
t m

e
m

b
e
rs w

 a
 s in

-
creased

 fro
m

 $
3
5
,0

0
0
 t o

 
$60,000. 

U
nder the C

onstitution, no 
m

em
ber of 

C
ongress shall, 

during the term
 for w

hich he 
w

as elected, be appointed to 
a fed

eral o
ffice fo

r w
h
ich

 
th

e
 sa

la
ry

 h
a
s b

e
e
n
 in

-
creased during that tim

e. 
T

h
e issu

e is n
o
t w

h
eth

er 
th

is b
ars S

ax
b
e fro

m
 ap

-
p
o
in

tm
en

t u
n
til after h

is 
S

enate term
 expires on Jan. 

3, 1975, but w
hether an ad- 

m
inistration-proposed bill to 

roll back the attorney gener-
al's salary to $35,000 w

ould 
m

ake him
 eligible. 

T
he 

Justice D
epartm

ent 
says the bill com

plies w
ith 

th
e co

n
stitu

tio
n
al p

u
rp

o
se 

because 
S

ax
b
e w

o
u
ld

 n
o
t 

b
en

efit fro
m

 th
e 1

9
6
9
 in

-
crease. 

P
rofessor W

illiam
 V

an A
l-

styne, associate dean of the 
D

uke U
niversity L

aw
 S

chool 
supported this view

. 
B

ut P
rofessor P

hilip K
ur-

lan
d
 o

f th
e U

n
iv

ersity
 o

f 
C

hicago L
aw

 S
chool, W

il-
liam

 Sw
indler of the W

illiam
 

an
d

 M
ary C

ollege of L
aw

  

and D
ean W

illard L
oresen of 

the W
est V

irginia U
niversity 

L
aw

 S
chool disagreed. 

T
hey argued that the con-

stitu
tio

n
al p

ro
h
ib

itio
n
 i s 

clear an
d
 ex

p
licit an

d
 th

at 
S

axbe's disqualification can-
not be overcom

e by the spe-
cial legislation. 

S
w

indler testified that any 
su

ch
 m

easu
re w

o
u
ld

 d
 o

 
"

violen
ce to 

th
e letter an

d
 

th
e sp

irit o
f th

e C
o
n
stitu

-
tion." K

urland said it could 
b

e look
ed

 on
 as an

 evasion
 

of the C
onstitution. 

Ju
d
ic

ia
ry

 C
o
m

m
itte

e
 

m
em

bers appear divided on 
th

e iu
su

e. S
en

ate m
in

o
rity

  

leader H
ugh S

cott and som
e 

o
th

er G
O

P
 m

em
b
ers said

 
that w

hether a strict or lib-
eral construction is placed 
o
n
 th

e C
o
n
stitu

tio
n
 o

ften
 

seem
s to

 d
ep

en
d
 o

n
 th

e 
view

point of w
itnesses. 

S
en

ato
r S

am
 J. E

rv
in

 Jr. 
(D

em
-N

.C
.) said the consti-

tutional prohibition w
as ab-

so
lu

te
 a

n
d
 c

o
u
ld

 n
o
t b

e
 

w
avied or nullified. 
S

axbe's nom
ination h a s 

n
o
t b

een
 su

b
m

itted
 to

 th
e 

S
enate, and the Justice D

e-
partm

ent has said it w
ill not 

be until C
ongress considers 

the special bill. 
A

ssociated P
ress 


