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Complex Legal Issues Tnvolved in the Dispute

President’s Capitulation
~ Sets Some Precedents| ocrosss z, 7
' : broad executive privilege is and
what' kind of Presidential in-

Over Tapes formation it properly protects.

But left totally unresolved
is the basic question of how

£ By WARREN WEAVER Jr.
! Special to The New York Times

Judge Sirica, in his first deci--
sion requiring  Mr. Nixon to

WASHINGTON, Oct. 24 —
The past weeks's climactic
revents in the custody battle
over secret White House tape
recordings may have averted a
dangerous constitutional dead-
lock between President Nixon
and the Supreme Court, but
they resolved only some of the
complex and controversial legal
issues involved.

The -heavy overlay of
politieal rhetoric that enveloped
both- Mr. Nixon’s defiance of
the courts last Friday and his
capitulation four days later left
both lawyers and laymen un-
certain as to just where the
Jaw stood in the wake of the
final Presidential decision.

Although the legal contest
between the White House and
the Watergate special prose-
cutor was stopped short of the
dignity and " finality of a
Supreme Court ruling, it did
establish a number of prece-
dents in a hitherto uncharted
area that now stand as the law
of the land. ‘

But the Federal court de-
cisions finally acknewledged by
the President yesterday leave
unanswered a number of seri-
out questions about the power
of Mr. Nixon and his successors
to keep their records -confi-
dential and of the courts to
enforce rulings involving re-
calcitrant Presidents.

Picture May Clear

The legal picture may be-
come somewhat clearer as the
order of the United States
‘Court of Appeals for the Dis-
trict of Columbia is carried out
and the President submits the
tapes, with national security
material deleted, to Judge John
J. Sirica and Judge Sirica sub-
mits them, with privileged ma-
- terial deleted, to the Watergate
grand jury. *

In the course of these
-screenings, it appears likely
that subsidiary court cases may
develop over what constitutes
national security, what' in-
formation is legitimately pro-

QA President is not absolute-
ly immune to process, such as
a subpoena requiring him to
produce certain White House
"documents " or ‘a show-cause
corder asking his attorneys to
demonstrate why he should
not comply with a court order.

QThe President does enjoy
some measure of executive
privilege, the right to keep his
records and conversations con-
fidential, but the right is not
absolute and the courts may
properly decide when it is be-

. Ing legitimately invoked and
“when it is being abused.

QTo protect the confident-
iality of Presidential records as
much as possible, a judge may
determine in private what por-
tions he considers privileged

and pass the rest on confident-
ially to'a grand jury. |

QA judge conducting such a’
screening of Presidential records
may show them to a special

tected by executive privilege
and what parts of the recorded|
White House conversations!
_constitute potentially relevant
evidence for the criminal in-
vestigators. )

But, as of now, independent:
of extracurricular political in-
terpretation, the courts have
established the following princ-
iples that will control future
relations between Presidents
and grand juries, unless they
are overruled by the Supreme
Court in some future lawsuit.

QThe Federal courts have
jurisdiction over controversy
that arises when a President
refuses to submit records of
his private conversations to a
grand jury seeking evidence of
crime and claims his right to
confidentiality is controlling.

prosecutor, again in a closed
proceeding, to obtain advice on
what information is relevant to
the grand jury investigation.
The prosecutor also has the
right to contest the President’s
classification of part of arecord
as privileged.
- As a practical matter, the
resolution of the tapes contro-
versy set a number of histori-
cal precedents that are likely
to provex influential in the fu-
ture although they do not carry
the authority of any court rul-
ing. ‘
For one, President Nixon’s
agreement to accept the Court
of Appeals decision, however re-
luctantly, was tacit acknowl-
edgement that a President can-
not adopt as his policy the dis-
senting opinion of a court by
asserting his confidence that it
would be adopted by the Su-
preme Court if he chose to ap-
peal the case.
For another, a President can-
not expect to ignore court dead-
lines, repudiate court decisions
and then expect the courts to
adopt unilaterally, after the
fact, what the special prose-
cutor, Archibald Cox, dismissed
as “some private arrangement,”

submit the tapes, said he could
not decide this until he heard
the recordings themselves.

The Court of Appeals, in up-1J
holding Judge Sirica, did not
attempt to give him any guide-
lines for such a sensitive deci-|.
sion. Executive privilege is not
recognized in the Constitution
or any statute, and no court
has ever previously attempted
to define its limits.

An Unanswered Question

| Also unanswered is a ques-
‘tion that has troubled the
courts since Aaron Burr sub-
poenaed President Thomas Jef-
ferson in 1807 to obtain a Pres-
idential letter: Even if a Federal
court has the legal right to
serve a President with legal
process, how can it enforce
this or any other order if he
refuses?

Most legal authorities have
concluded, as Chief Justice
John Marshall indicated in the
Burr case, that the . judicial
branch does not have the pow-
er to enforce an order against
a_President but must rely on

i1s recognition of the moral
obligation or political necessity
to comply. 5

Perhaps most troublesome is|
the fact that the nation remains
Nixon feels under any legal
compulsion to obey any decision
of the Supreme Court, either in
the area involved in the tapes
case or in some other challenge
to what he believes to be his!
constitutional authority, 4

First, his deputy press secre-
tary, Gerald L. Warren, andthen
Mr. Nixon himself announced
while the case wasg pending that
the President would obey only
a “definitive” ruling by the Su-
preme Court. Now there will be
no decision from the Supreme
Court and, thus, no clarification
of what “definitive” means in
the current White House lexi-
con.

Sometime next year the Su-
preme Court is expected to de-
cide one or more cases involv-
in the President’s power to im-
pound funds appropriated by
Congress. Then it may become
critically important to know
whether Mr, Nixon will recogn-
ize something less than a unani-
mous ruling -that limits his ex-
ecutive powers.

more favorable to him,
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