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The U.S. Circuit Court of 
Appeals here ordered Presi-
dent Nixon yesterday to 
surrender his secret Water-
gate tape recordings with 
sharply limited exceptions. 

in .  a 5-to-2 decision, the 
court, rejected Mr. Nixon's 
claims-  of absolute privilege to 
the tapes and upheld the Water-
gate grand jury's right to rele-
vant evidence that they might 
contain. 

The court majority voiced 
the hope that the President 
and Watergate Special Prose-
cutor Archibald Cox Might 
still get together on what por-
tiOns of the tapes should be 
turned over 't the grand' jury. 

But should that hope "prove 
unavailing;'.! the. court said 
that U.S. Diitriet Court Judge 
John J. Siinea should review 
the recordings in an elaborate 
"in camera?" secret inspection. 

"The simple fact is that the 
conversations are no longer 
confidentil," the court said of 
Mr. Nixon's talks with top 
White House aides and cam-
paign advisers abottt the 
Watergate! scandal. 

"Where, it is proper to tes-
tify about oral conversations 
taped recordings of those con-
versations are admissable as 
probative and corroborative of 
the -truth concerning the testi-
m o ney.".1  

The court majority acknowl-
edged that presidential con-
versatities are "presumptively' 
privileged," but held that this 
presuMption "must fail in the 
lace of the uniquely powerful 
showing made by the special 
prosefutor in this case." 

Thy` White House wap'given 
fire business days to take the 
conoversy to the Supreme 
CO T , . 

Ift  

e unsigned major opin-
ion "was supported by thief 
U.S. Circuit Judge DaVid L. 
Bazelon and Judges J. Skelly 

 Wright.• Harold Leventhal, 
Carl E. McGowan and Spotts-
wood W. Robinson III. 

Judges Malcolm R. Wilkey 
and George E. MacKinnon 
each issued separate, basically 
dissenting opinions — par-
tially concurring and partially 
dissenting. 

The court majority said that 
t he President could decline to  

ings. 
Beyond that, the • court,  

ruled, "The President will.: 
present all other items uncov :  
ered" by Sirica's Aug. 28 order; 
with an accompanying index 
setting out what segment14.e it 
believes should be wit eid 
from the grand jury on ot-er 
grounds and what segmentS he 
thinks can be disclQed with- 
out further ado. 	,•--, 

- The court also authorized 
Sirica to permit Watergate,  

I 	See TAPES, A6, CoL-5 
TAPE,S,,4'rom Al 

Special Prosecutor Archibald 
Cox to inspect the' recordings 
with him "for the' limited pur-
pose of aiding the court in de-
termining the relevance of the, 
material to the grand jury's 
investigations." 

Should Sirica invite Cox to 
listen in, however, the appel-
late court said the '., judge 
should also give thet Vhite 
House a chance to cot0hack 

' . before  him to protest that 
move. 

The recordings at issue in-
volve nine of Mr. Nixon's con-
versations with his advisers 
about the Watergate scandal 
between June 20, 1972, shortly 
after the discovery of the 
break-in and bugging at Demo-
cratic National Committee 
headquarters, and April 15, 
1973, when Mr. Nixon had an 
hour-long talk with .then-
White House counsel Jolui W. 
Dean III. 

Flatly rejecting the Presi-
dent's claim that forced prod-
uction of the.  tape& Would 
threaten ."the continued exist-

; ence of the presidency as a 
!functioning institution," the 
court said the controversy was 

1"unlikely soon, if ever, to re-
, cur."  Cox's office said in a short 
statement that it was "very 
pleased with the decision 
which, on first reading of the 
opinion, appears fully to sus-
tain our postion." 

"Mr. CoX," the statement 
added,. "expressed completed 
willingness to pursue the 1  

' Court of Appeals suggestion 
that the President and he try 
to reach agreement as to what 
portions of the subpoenaed ev-
idence are necessary to the 
grand jury's task." 

An earlier attempt at an 
out-of-court compromise failed 
last month --after a series - of 
meetings between Cox and 

White House lawyers=sug 
gested by all seven appellate 
judges—proved unproductive. 

In yesterday's rulingithe ap-
pellate majority emphasized 
that it was the President him-
self who declined to assert 
any privilege with respect to 
oral testimony by present And 
past White House'aides, eitOaer 
before the grand jury Or,"be-
Lore the Senate Watergate 
committee. 

As a result, the 41-page 
opinion stated, detailed Senate 
testimony by those aides ena-
bled Cox to show not only 
"significant likelihood?' of a 
wide-ranging criminal conspir-
acy, but also that important 
evidence about it "was con-

; tamed in statements made by 
the President's advisers -dur-
ing certain conversations that 
took place in his office. 

"Most importantly, perhaps, 
'significant inconsistencies in 
the sworn testimony of 'these 
advisers..,  relating to the Con-
tent of the conversations 
raised a distinct possibility," 

!the court 'said, "that perjury 
had been committed before 
the (Senate) committee and, 
perhaps, before the grand jury 
itself." 

Turning to the President's 
claims of immunity from court 
orders, the majority opinion 
said in sharp language that it 
could not accept them. 

"These are invitations 'to re-
fashion the Constitution," the 
court said, "and we - reject 
them. 

"Though the President is 
elected by nationwide ballot, 
and is often said to represent 
all the people, he does not em- 
body the nation's sovereignty. 
He is not above the law's 
commands: Will all its de-
fects and delay nd inconven- 
iences; men 	e discovered 
no technique f r long preserv-
ing free gov nment except 
that the executive be Under 
the law . . . ' Sovereignty re-
mains at all times with the 
people, and they do not forfeit 
through elections the right to 
have the law construed 
against and applied to every 
citizen." 

The majority skirted the 
question of whether the Presi-
dent could be subjected to 
criminal prosecution before 
impeachment by Congress—
except to say impeachment 
provides no immunity from 
"routine court process," such 
as a subpoena. 

In fact, the court added, "By 
contemplating the possibility 
of post-impeachment trials for 
violations committed in office, 
the Impeachment Clause itself 
reveals that incumbency does: 
not relieve the President of 
the routine legal applications 
that confine all citizens." 

White House lawyers had" 
urged the, appellate court not 
to enter a compulsory order  

against t 	presideftt, that it 
could not 	roe, but the ma- 
jority said that "the ,want of 
physical power" to enforce 
court judgments was no argu-
ment against rendering them. 

The court also repudiated 
the claim that the President 
was the sole judge of his own 
privilege. "To the contrary," 
the ruling said, "the courts 
have repeatedly asserted that 
eh applicability of the privi-
lege is in- the end for them 
and not the Executive to de-
cide." 

In any event, the court em-
phasized that its decision Iv' 
in no way based on any notion 
that the President hiinself 
"was involved in, or even 
aware of, any alleged criminal 
activities." In fact, the majori-
ty said, "we freely assume, for 
the purposes of this opinion, 
that the President was en-
gaged in performance of his 
constitutional duty" in con-
sulting with his achlisers. 

Indeed, "if the claim of ab-
solute privilege was recog-
nized," the court warned, "its 
mere invocation by the Presi-
dent or his surrogates could 
deny access to all documents 
in all the Executive depart-
ments to all citizens and their 
representatives, 	inchidin 	g 
Congress, the courts as well as 
grand juries, state govern-
ments, state officials, and all 
state subdivisions.... 

"Support for this kind of 
mischief simply cannot be 
spun from incantations of the 
doctrine of separation of pow- rs." 

Relying heavily on the hold-
itngs of Chief Justice John 
'Marshall in directing a snb-
poena to President Thomas Jef-
ferson stemming from the 
treason trial of Aaron Burr in 



' 1807, the Circuit Court of Ap-
peals seemed doubtful that 
much of the recordings' mate-
rial could be withheld on na-
tional, security grounds 

"With the possible exception 
of material on one tape," the 
court emphasized, "the Presi-
dent does not assert that the 
subpoenaed items involved  
military or state secrets . ."  

possible to convince the court 
to compel the disclosure of 
presidential communications, 
then a President cannot guar-
antee confidentiality to his ad-
visers." 

MacKinnon also suggested 
that if the President's claimed 
privilege were upheld, he 
"would then be free voluntar-
ily to,type up a transcrilit of 
th iecordings that are the 

ect of the litigation arid4is 
ented to the grand 'Airy 
the material deleted that 
nsiders confidential.", His 

ai, is, MacKinnon said, then 
"be submitted to the 

of public opinion and 
ually, when the tapes arc 

released for prosperity, to the 
test of history." 

In a 79-page dissent, Judge 
Wilkey said the procedure for 
reviewing the tapes set out by 
the court majority was "very 
logical," but he called it one 
"which might be gone through 
by the President, but not by 
the Judicial Branch." He ac-
cused the majority of ignoring 
the constitutional principle of 
the separation of powers. 

The majority, however, in-
sisted that its decision was ac,  
tually narrow in scope. 

"As' we view the case," the 
court majority concluded, 
"then the order represents an 
unusual and limited require-
ment that the President pro= 
duce material evidence. We 
think this required by law, 
and by the rule that even the 
Chief Executive is subject ,1;9 
the mandate of law when 'he 
.has no valid claim of privi-
lege." 

"Nevertheless," the decision 
stated, "we hold that the Dis-
trict Court may order disclo-
sure of all portions of the 
tapes relevant to matters 
within the proper scope of the w,

'  grand jury's investigations, tes  
unless the Court judges that ev  
the public interest served by 
non-disclosure of particular 
statements or information out-
weighs the need for that in-
formation demonstrated by 
the grand jury." 

In setting out the proce-
dures for review of the tapes 
by Sirica, the court prescribed 
secret hearings for any dis-
pute over discussions about 
"national defense or foreign 
relations" that the White 
House declined to transmit. 
The special prosecutor will 
have a chance to be heard. 

Judge MacKinnon, in a 6i-
page dissent, emphasized his 
view that a "protected inde-
pendence" for each of the 
three branches of government, 
"is vital to the proper per-
formance of its specified, con-
stitutional duties." 

MacKinnon, said that, "In 
my opinion, an 'absolute privi-
lege exists for presidential 
communications ... if it is 

pr 


