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T
h
e cru

cial q
u
estio

n
 o

f 
W

hether a sitting vice presi-
d
en

t is su
b
ject to

 crim
in

al 
in

d
ic

tm
e
n
t, a

s a
n
y
 o

th
e
r 

lo
w

er g
o
v
ern

m
en

t o
fficial 

w
ould be, is likely to be de-

cid
ed

 ag
ain

st S
p
iro

 T
. A

g
-

n
ew

, acco
rd

in
g
 to

 a sam
-

p
lin

g
 o

f co
n
stitu

tio
n
al ex

-
perts interview

ed this w
eek. 

O
f a h

alf-d
o
zen

 co
n
stitu

-
tio

n
al sch

o
lars in

terv
iew

ed
 

y
esterd

ay
, o

n
ly

 , o
n
e, Y

ale 
L

aw
 S

chool P
rof. A

lexander 
B

ick
el, said

 th
at a stro

n
g
 

p
o
ssib

ility
 ex

ists th
at th

e 
V

ice P
resid

en
t's ease fo

r 
nonim

peachability rests on 
sound 	

constitutional 
grounds. 

O
th

er co
n
stitu

tio
n
al ex

-
perts, how

ever, said that the 
m

ajo
r p

o
in

ts in
 th

e V
ice 

P
resid

en
t's b

rief—
th

at 
A

g-
new

 is protected by the C
on-

stitution from
 im

peachm
ent 

an
d
 th

at h
is p

o
sitio

n
 is so

 
im

p
o
rtan

t th
at in

d
ictm

en
t 

before im
peachm

ent w
ould 

a
ffe

c
t th

e
 ru

n
n
in

g
 o

f th
e
 

governm
ent—

are not suffici-
en

tly
 stro

n
g
 to

 p
rev

en
t a 

decision against him
. 

T
he m

ost perS
uasive point 

in
 th

e V
ice P

resid
en

t's fa-
vor, B

ickel said, is the inev-
itab

ility
 o

f h
is su

ccessio
n
 

sh
o
u
ld

 th
e p

resid
en

cy
 su

d
-

denly becom
e vacant. 

"H
e can

 su
cceed

 at an
y
 

m
om

ent and there's no w
ay 

w
e can

 av
o
id

 th
is su

cces-
sio

n
," B

ick
el said

. "If th
e 

m
om

ent com
es w

hen there's 
suddenly a vacancy the V

ice 
P

resident becom
es autom

ati-
cally

 th
e p

resid
en

t. Y
o
u
 

co
u
ld

 fin
d
 y

o
u
rself w

ith
 a 

vice president in jail and his 

R
ao

u
l B

erg
er, a sen

io
r fel-

lo
w

 a
n
d
 im

p
e
a
c
h
m

e
n
t 

sch
o
lar fro

m
 H

arv
ard

 U
n
i-

v
ersity

 L
aw

 S
ch

o
o
l, an

d
 

P
h
ilip

 K
u
rlan

d
, a co

n
stitu

-
tional expert from

 the U
ni-

versity of C
hicago. 

"T
h
e o

n
ly

 p
ero

sn
 I k

n
o
w

 
w

ho claim
s the V

ice P
resi-

dent should have im
m

unity 
in this, situation is B

ickel," 
said K

urland. 
B

erg
er called

 th
e Ju

stice 
D

ep
artm

en
t's stan

d
 o

n
 th

e 
V

ice P
resident "incontrover-

tible." 
"It has to be if you look at 

th
e lan

g
u
ag

e in
 th

e tex
t o

f 
the C

onstitution." said B
er-

g
er. "T

h
is is th

e startin
g
 

aid
es b

rin
g
in

g
 in

 th
e little 

h
y
d
ro

g
en

 b
o
m

b
 b

lack
 b

o
x
. 

It's unthinkable. 
"It's a risk w

hich is adm
it-

tedly m
inor but it w

ould be 
h
o
rrib

le if it ev
er m

aterial-
ized and the dice have. com

e 
up w

ith so m
any thousand-

to
-o

n
e
 sh

o
ts in

 re
c
e
n
t 

m
onths that I just w

ouldn't 
w

ant another one.?" 
B

ick
ers arg

u
m

en
t is n

o
t 

one that w
as m

ade strongly 
b
y
 A

g
n
ew

's atto
rn

ey
s in

 
th

eir b
rief filed

 w
ith

 U
.S

. 
D

istrict C
ourt Judge W

alter 
E

. H
o
ffm

an
 S

ep
t. 2

8
. B

u
t 

B
ick

el said
 th

at H
o
ffm

an
 

c
a
n
 c

o
n
sid

e
r a

rg
u
m

e
n
ts 

other than those in the brief 
in m

aking his decision. 
T

he opposing briefs filed 
b
y
 th

e V
ice P

resid
en

t's at-
torneys and Justice D

epart- -
m

en
t law

y
ers in

 th
e V

ice 
P

resid
en

t's case b
ro

u
g
h
t 

in
to

 th
e
 o

p
e
n
 a

 le
g
a
l d

i-
lem

m
a w

ith
 v

irtu
ally

 n
o
 

constitutional precedent and 
far-reach

in
g
 co

n
seq

u
en

ces 
fo

r b
o
th

 A
g
n
ew

 an
d
 P

resi-
dent N

ixon. 
In their 23-page brief filed 

last w
eek

 th
e Ju

stice D
e-

p
artm

en
t's atto

rn
ey

s co
n
-

ten
d
ed

 th
at w

h
ile th

e V
ice 

P
resid

en
t is n

o
 m

o
re im

-
m

u
n
e to

 in
d
ictm

en
t th

an
 

any other low
er official, the 

P
resident cannot face indict. 

m
en

t in
 o

ffice b
ecau

se o
f 

the crucial nature of his of-
ficial position. 

H
o
ffm

an
 is ex

p
ected

 to
 

rule on A
gnew

's indictabil-
ity

 after h
earin

g
 o

ral arg
u
-

m
ents from

 both sides . F
ri-

d
ay

. H
is ru

lin
g
 is alm

o
st 

certain to be appealed to the 
S

u
p
rem

e C
o
u
rt fo

r a fin
al 

decision 

"T
his adm

inistration is bi-
zarre in its capacity to gen-
erate issues of constitutional 
law

 never before authorita-
tively review

ed," said W
il-

liam
 V

an A
lstyne, professor 

o
f c

o
n
stitu

tio
n
a
l la

w
 a

t 
D

u
k
e
 U

n
iv

e
rsity

 L
a
w

 
S

chool. 
V

an A
lstyne and the other 

leg
al ex

p
erts rejected

 th
e 

prem
ise of A

gnew
's law

yers 
th

at th
e C

o
n
stitu

tio
n
 p

ro
-

v
id

es a clear b
asis fo

r th
e 

protection of the V
ice P

resi-
dent from

 indictm
ent before 

im
peachm

ent. 
T

h
e V

ice P
resid

en
t's at-

to
rn

ey
s h

av
e rested

 p
art o

f 
their case heavily on A

rticle 
II, S

ection 4 of the C
onstitu-

tion, w
hich reads: 

. "T
he P

resident. V
ice P

res-
ident and all civil officers of 
th

e U
n
ited

 S
tates sh

all b
e 

rem
oved from

 office on im
-

peachm
ent for, and convic-

tion of, treason, bribery, or 
other-  h

ig
h
 crim

es o
r m

is-
dem

eaors." 
V

an
 A

lsty
n
e, w

h
o
 also

 
p
rep

ared
 testim

o
n
y
 fo

r th
e 

H
ouse Judiciary C

om
m

ittee 
during an im

peachm
ent at-

te
m

p
t a

g
a
in

st S
u
p
re

m
e
 

C
o
u
rt Ju

stice W
illiam

 0
. 

D
ouglas in 1970, said, "Y

ou 
d
o
n
't h

a
v
e
 to

 tre
a
t th

e
 

P
resident and the V

ice P
res-

id
en

t alik
e in

 th
is reg

ard
. 

T
h
ere h

as to
 b

e a cu
to

ff 
p
o
in

t so
m

ew
h
ere an

d
 th

e 
Justicb D

epartm
ent position 

is an
 em

in
en

tly
 p

lau
sib

le 
policy one." 
In agreem

ent w
ith V

an A
l-

sty
n
e in

 th
is p

o
sitio

n
 w

ere 
A

rthur M
iller, professor of 

constitutional law
 at G

eorge 
W

ashington 	
U

niversity, 

point and the be all and end 
all of constitutional rights." 

B
erger said that not only 

th
e V

ice P
resid

en
t b

u
t th

e 
P

resident as w
ell is subjedt 

to
 im

p
each

m
en

t u
n
d
er th

e 
lan

g
u
ag

e o
f th

e C
o
n
stitu

-
tion. 

"T
h
e p

ro
b
lem

 w
ith

 th
e 

Justice D
epartm

ent's brief," 
B

erger said, "is that they're 
trying to ride tw

o horses in 
o
p
p
o
site d

irectio
n
s. T

h
e 

U
nited S

tates is bigger than 
an

y
 o

n
e p

resid
en

t. T
h
e in

-
sisten

ce th
at a crim

in
al if 

convicted m
ust rem

ain in of-
fice because the governm

ent 
can

't fu
n
ctio

n
 w

ith
o
u
t h

im
 

is appalling to m
e." 
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