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Following are excerpts of the text of
¢« reply filed by the Deportiment of Jus-
tice to the motion of lawyers for Vice
President Spiro T. Agnew arguing that
the Constitution forbids the Vice Presi-
dent from being indicted or tried by any
ceriminal court.

The motion by the Vice President
poses a grave and unresolved constitu-
tional issue: whether the Vice  Presi-
dent of the United States is subject to
federal grand jury investigation and
possible indictment and trial while
still in office.

In ordinary circumstances we would
oppose litigious interference with
grand/jury proceedings without regard
to the underlying merits of any as-
serted claim of immunity. But in the
special; circumstances of this -case,
which involves a constitutional issue of
utmost importance, we believe it ap-
propriate, in the interest of both the
Vice President and the nation, that the
Court resolve the issue at this stage of
the proceedings.

Counsel for the Vice President have
ably advanced arguments that the Con-
stitution prohibits the investigation
and indictment of an incumbent Vice
President We acknowledge the Weight
of their contentions

In order that judicial resolutmn of
the issues may be fully infor med, how-
ever, we wish to submit considerations
that suggest a different conclusion:
that the Congress and the judiciary
possess coneurrent jurisdiction over
allegations made concermng a Vice
President. .

This makes it app1opr1ate that the
Department of Justice state now its in-
tended procedure should the court

conclude that an incumbent Vice Pres- )
ident is amenable to federal jurisdic-

tion prior to removal from office. The

United States Attorney will, in that

event, complete the presentation of ev-
idence to the grand jury and await
that body’s determination of whether
to return an indictment.

Should the grand jury return. an in-

dictment, the department will hold the -

proceedings in abeyance for a reasona-
ble time, if the President consents to a
delay, in order to offer the House of
Representatives an op-pormnity to cdnv
sider the desirability of impeachment
proceedings.

The departm#nt believes that this
deference to the House of Representa-

tives -at the post-indictment stage,

though not constitutionally required, is
an appropriaté accommodation of the
respective “interests involved. It re-
flects a proper comity between the dif-
ferent branches of \government, espe-
cially in view -of the s1gn1hcance of
this matter for.the nation.

We also apprecm’r,e the fact that the
Vice President has expressed a desire
to have this matter considered in the
forum provided by the Congress. The
issuance of an indictment, if any,
would, in the meantime, toll the stat-
ute of limitations and preserve the
matter for subsequent judicial resolu-
tion.
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Immunity From

A grand™ jury in this District
(Baltimore), impaneled Dec. 5, 1972, is
currently  conducting an investigation
of possible violations by Spiro T. Ag-
new, Vice President of the United
States, and others of certain provisions

of the United States Criminal Code
and certain criminal provisions of the
Internal Revenue Code of 1954 This
investigation is now well advanced and
the grand jury is in the process of re-
celving evidence.

The Vice President has moved to en-
join “the Grand Jury from conducting
any investigation looking to his possi-
ble indictment ..., and from issuing
any indictment, presentment or. other
charge or statement pertaining to
fhim).”

The Vice pleSIdent ‘has furthel
moved “to enjoin the Attorney Gen-
eral of the United States, the United
States :Attorney for the District of
Maryland and all officials of the United
States Department of Justice from
presenting to the grand jury any testi-
mony, documents, or other materials
looking to possible indictment of (him)
and from: discussing with or disclosing
to any person any such testlmony, doce-
ument or materials.”

The Vice President’s motion is hased
on two contentions: (1) that “the Con-
stitution forbids that the Vice Presi-
dent be indicated or tried in any crimi-
nal court,” and (2) that “officials of the
prosecutorial arm have engaged in a
steady campaign of statements to the
press which-could have no purpose and

~effect otHer 'than to preJudlee any

grand or petit jury hearing evidence
relating to the Vice President...”

This Memorandum is submitted on
behalf of the United States, the grand
Jury, and the individual respondents
named in the motion, in opposition to
the claim that the grand jury should
be enjoined Jbecause the Vice Presi-
dent cannot “be indicted or tried in
any criminal ‘court.”

Analysis of the Constitution’s text
indicates that mno general immunity
from the criminal process exists for
civil officers who are subject to im-
peachment.

The Constitution provides no ex-
plicit immunity from ecriminal sanec-
tions for any civil officer. The only ex-
press immunity in the entire document
is found in Article I, Section 6, which
provides:

The Senators and Representa-
tives'. . . shall in all Cases except
Treason, Felony and Breach of the
Peace, be privileged from Arrest
during their Attendance at the
Session of their respective Houses,
and in going to and returning
froem the same ., ..

~  Since the framers knew how to, and

id, spell out an immunity, the natural



Cited by the Justice Department are ¢ases of Aaron Burr,

_&nnﬁmnmuﬁ. judge - Otto Kerner, center, relating to current probe of Vice President Agnew.



inference is' that no immunity exists
where none is mentioned. Indeed, any

other reading would turn the constitu-

tional text on its head: the construe-
tion advanced by counsel for the Vice

President requires that the explicit"
grant of immunity to legislators be .

read as in fact a partial withdrawal of
a complete immunity legislators would
otherwise have possessed in common
with other government officers. The
intent of the Framers was to the con-
frary.

In the face of this strong textual
showing it would require a compelling
constitutional argument to erect such
an immunity for a Vice President.
Counsel for the Vice President con-
tend that such an argument is pro-
vided by Article I, Section 3, Clause 7,
by Article II, Section 4, and by the
. Twelfth Ameéendment. :

Article I, Section 3, Clause 7
provides: “Judgment in Cases of
Impeachment shall not extend fur-
ther than to removal from Office,
and - disqualification to hold and
enjoy any Office of Honor, Trust
or Profit under the United States:
but the Party convicted shall nev-
ertlieless be liable and subject to
Indictment, Trial, Judgment and
Punishment, according to law.”

Counsel for the Vice President ar-
gue that this clause means impeach-
ment must precede indictment.

The records of the debates of the

constitutional convention, however, -
show that the Framers contemplated

that this sequence should be manda-
" tory only as to the President

During most of the debate over the :

 impeachment clause, the Framers’ at-
tention was directed specifically to the
office of the presidency, and their re-
marks strongly suggest an understand-
ing that the President, as chief execu-
tive, would not be subject to the ordi-
nary criminal process.

For example, as the memorandum !
submitted on behalf of the Vice Presir

dent points out, Gouvenuer Morris ob-
served that the Supreme Court would
“try the President after the trial of im-
peachment.” It is, of course, significant
that such remarks referred only to the
President, not to the Vice President
and other civil officers.

However, the Framers did not de-
bate the question whether impeach-
ment generally must precede indict-
ment. Their assumption that the Presi-
dent would not be subject to criminal
process was based upon the crucial na-
ture of his executive powers. More-
over, the debates concerning the im-
peachment clause itself related almost
exclusively to the Presidency.

The impeachment clause:was . ex-

panded to cover the Vice President
and other civil officers only toward the
very end of the convention. Indeed cre-
ation of the office of the vice presi-
‘dency itself “came-in the closing days
of the Constitutional Convention.”
Thus none of the general impeachment
debates addressed or considered the
particular nature of the powers of the
Vice President or other civil officers.
Certainly nothing in the debates sug-
gests that the immunity contemplated
for the President would extend to any
lesser officer. )

As it applies to civil officers other
than the President, the principal oper-
ative effect of Article 1, Section 3,
Clause 7, is solely the preclusion of
pleas of double jeopardy in cr;rn_inal
prosecutions following convictions
upon impeachments. The President’s

immunity rests not only upon the mat-
ters just discussed but also upon his
unique constitutional position and
powers. '

There are substantial reasons, em-
bedded not only in the constitutional
framework but in the exigencies of
government, for distinguishing in this
regard between the President and all
lesser officers, including the Vice Pres-
ident. -

Notwithstanding the paucity of de-
bate or contemporaneous commentary
on the issue, it is clear that the Fram-
ers and their contemporaries under-
stood that lesser impeachable officers

~are subject to criminal process.” The

first Congress, many of whose mem-
bers had been delegates to the Consti-
tutional Convention, promptly enacted
Section 21 of the Act of April 30, 1790,
1 Stat. 117, recognizing that sitting fed-

-eral judges were criminally punishable

for bribery and providing for their dis-
qualification from office upon convic-
tion. =

These considerations, together with

-those rooted in the constitiitional text
'and practicalities 6f government that
‘we discuss. below;, have led subsequent -
“commentators to conclude, with virtual

unanimity, that the Framers did not
intend civil officers generdlly to beé im-
‘mune from criminal process.

The sole purpose of the caveat in Ar-
ticle, I, Section 3, that the party con-
victed upon impeachment may never-

theless be punished criminally, -is to’

preclude the 'argument that the doc-
trine of double jeopardy saves the of-
fender from the second trial. :

« In truth, impeachment and thé crim-
inal process serve different ends sc
that the outcome of one has no legal
effect upon the outcome of the other.

Because the two processes have .dif-
ferent objects, the considerations rele. -

vant to-one may not be relevant to the

other. For that reason, neither convie- .
tion-mor acquittal in one trial, though.

it may be persuasive, need automati-
cally determine the result in the other
trial. To take an obvious example, a
civil officer found not guilty by reason
of insanity ‘in a criminal trial could
certainly be impeached nonetheless
The: argument advanced by counsel

for the Viee:. President, which insists .

that only a party actually convicted
upon impeachment may be tried crimi-
nally, would tie the two processes to-
gether-in a manner not contemplated
by the Constitution. Impeachment tri-
als, as that of President Andrew John-
son reminds wus, may sometimes be in-
fluenced by political passions and in-
terests that would be rigc‘grously ex-
cluded from' a criminal trial. Or some-
what more than one-third of the Sen-
ate might conelude that a particular

“offense, though properly punishable ini’

the courts, did not warrant conviction
on impeachment.

Hence, if Article I, Section 3, Clause
7, were read to mean that no ore not
convicted upon impeachment could be
tried criminally, the failure of the
House to vote an impeachment, or the
failure of the impeachment in the Sen-
ate, would confer upon the civil officer
accused complete -and—were the stat-
ute of limitations permitted to run—
bermanent immunity from criminal
brosecution however plain his guilt.

[The Congress could only avoid this
result by attending to'complaints of
criminal conduct against all civil offi-
cers so protected. Since the office of
the Vice President appears indistin-

guishable in this respect from that of
other civil officers, the construction of
the Constitution, offered by counsel for
the Vice President would place a sig-
nificant burden on the Congress. 'As
the result of historic experience, the
Congress has chosen to make sparing
use of its imipeachment power.

The House is not structured to act
with any frequency as -4 prosecutor nor*
the Senate as a jury. A construction of
the Constitution that forces the Con-
gress to choose between ‘impeachment
or immunization would deprive Con.
gress of the discretion of how and to
what extent it wishes to exercise its
impeachment jurisdiction. It might
also frequently immobilize the ~Con-
gress, preventing it from dealing with
pressing national affairs, to the harm
of both Congress and the country.]

‘ There is no such requirement in the
Constitution or in reason. To adopt
that view would give Congress the
power to pardon by acquittal or even
by mere inaction, since the officer
would never be a “Party convieted”
upon impeachment, even though the
Constitution Todges the power to grant
clemency exclusively in the President.
Fhe Framers certainly never supposed
that failure to obtain conviction upon
Jimpeachment conferred permanent
criminal immunity.

The conclusion seems required,
therefore, that the Constitution pro-
vides tha\t the “Party convicted” is
nonetheless subject to criminal punish-
ment, not to establish ‘the ‘sequence

‘of the two processes, but solely to

establish ‘that conviction upon im-
peachment does not raise a double
Jeopardy defense in a criminal trial.

Article II, Section 4 provides: “The

« President, Vice President and all civil

Officers of the United States, shall be
removed from Office on Impeachment
for, and Conviction of, Treason, Bri-
bery, or other high crimes and Misde-
meanors.” :

The Vice President’s contention that
he is immune from criminal process
while in office rests heavily on the as-
sumption that even initiation of the
process of indictment, trial, and pun-
ishment upon conviction, would effect
his practical removal from office in a
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Judge Otto Kerner of the Seventh
Circuit, whose conviction is currently
pending on appeal, has not yet ‘been
removed from office. Similarily, the
criminal conviction of. congressmen
does not act to remove them from of-
fice ...

Whether conviction of and imprison-

ment for minor offenses must lead to
removal on conviction of impeachment
therefore depends, in any given case,
on ‘the sound judgment of the Con-
gress and the President’s. exercise of
his’ pardoning power. Certainly it is
clear that' criminal indictment, trial,
and even conviction of a Vice Presi-
dent would not, ipso facto, cause his
removal; subjection 'of a Vice Presi.
dent to the eriminal. process, therefore,
does not violate the exclusivity of the
impeachment power as the means of
his removal from office.

Counsel-for the Vice President sug-
gest that adoption of the Twelfth
Amendment, providing for separate
elections, of the President and Vice
President; in-some way supports immu-
nity for a Vice President: In fact, the
implication of the Amendment is the
contrary.- :

The original constitutional plan was
that each electer should vote for two
persons for President. The man receiv-
ing the greatest ‘vote was to be Presi-
dent and the runner-up was to be Vice
President. the Vice President was
thus the next most powerful contender
for the Presidency. - »

The Framers, however, did not fore-
see the development of:political par-
ties - which ran, “tickets,” one man
standing for President and the other
for Vice President. An elector would
then cast® one ‘ballot for .each of these
candidates, which had the embarrass-
ing result that Thomas Jefferson and
Aaron Burr, though regarded by their
party as candidates for, respectively,
President and Vice President, received
an equal number of votes. There being
no constitutionally elected President,
the election was thrown into the House
of representatives. "

The Twelfth Amendment, adopted in
response, provided separate elections
so that a man wanted only as Vice
President- should not thus block the
election of the man wanted as Presi-
dent. The adoption of the Twelfth
Amendment, therefore, was recogni-
tion that the Vice President. under a
party system, is not the second most
desired man for President but rather
an understudy chosen by'the presiden-
tial candidate. That recognition does
not magnify the constitutional position
of a Vice President. .

The real. question underlying the is-
sue of whether indictment of any par-
ticular civil officer can precede convic-
tion upon-impeachment—and it is con-
stitutional in every sense because it
goes to the heart of the operation of
government—is whether a governmen-
tal function would be seriously im-
paired if a particular civil officer were
liable to indictment before being tried
on impeachment. The answer to that
question must necessarily vary with
the nature and functions of the office
involved. A

We may . begin with a category of
civil officers subject tc impeachment
whom we think may clearly be tried
and convicted prior to removal from

office through the impeachment proc-
ess: federal judges. A judge may be
hampered .in the performance of his
duty when he is on trial for a felony
but his personal incapicity in no way
threatens the ability of the judicial
branch to continue to function effec-
tively. ;

Similar considerations apply to con-
gressmen, and these practical judg-
ments are reflected in the Constitu-

tion. As already noted, Article I, Sec-
tion 6 provides a very limited immu-
nity for senators and representatives
but explicitly permits them to he tried
for felonies and breach_es of the peace.

This limited grant of immunity demon-
-.strates a recogiition that, although the

functions of the Iegislature are not
lightly to be interfered with, the public
interest in the expeditious and even-

" handed administration of the criminal

aw outweighs the.cost imposed by the

’ incapacity of a single legislator. Such

incapacity does not seriously impair
the functioning of Congress.

Almost all legal - commentators
agree, on the other hand; that an in-
cumbent President must be removed
from office through conviction upon
an impeachment before being subject
to the criminal process. Indeed, coun-
‘sel for the Vice President takes this

position, so it is not in dispute. ch will
‘be instructive to examine the basis for
that immunity in order to see whether
its rationale also fits an incumbent
Vice President, for that is the crux of
. the question before the Court.

r As we have noted, the Framers’ dis-

cussions assumed that impeachment
would precede criminal trial because
their attention was focused upon the
.Presidency. They assumed that the na-
tion’s Chief Exectuvie, responsible as
no other single officer is for the af-
fairs of the United States, would not
be taken from duties that only he can
perform unless and until it is deter-
mined that he is to be shorn of those
duties by the Senate.

The scope of the powers lodged in.

the single man occupying the presi-
_dency is shown by the briefest review
of Article II of the Constitution. The
whole “executive power” is vested in
him and ‘that-includes the powers of
the “Commander of Chief of the Army
and the Navy,” the power to command
the executive departments, the power
shared with the Senate to make treat-
ies and to ‘appoint ambassadors, the
power shared with the Senate to ap-
point justices of the Supreme Court
and other civil officers, the power and
responsibility to execute the laws, and
the power to grant reprieves and par-
dons. ([

The singular importance of the pres-
idency, in comparison with all other
offices, is further demonstrated by the
Twenty-Fifth Amendment, Sections 3

" and 4.'The problem, as we have noted,

is one of the functioning of a branch
cf government. and it is noteworthy
that the President is the only officer
of government for whose temporary

disability the Constitution ‘provides -

procedures to qualify a replacement.
This is recognition that the Presi-

dent is the only officer whose tempo-

rary disability while in office incapaci-
tates an entire branch of government
The Constitution makes no provision,
because none is needed, for such disa-
bility ofla Vice President, a judge, a

legislator, or any subordinate execu-

tive branch officer.

Without in any way denigrating the
constitutional functions of a Vice Pres-
ident—or those of any individual Su-
preme Court justice or senator, for
that matter—they are clearly less cru-
cial to the operations of the executive
branch of government than are the
functions of a President. Although' the
office of the 'vice presidency is of
course a high one, it is not indispensa-
ble to the orderly operation of govern-
ment.

There have been many occasions in
our history when the nation:lacked a
Vice President, and vet suffered no ill
consequences. And, as has been dis-
cussed above, at least one Vice Presi-
dent successfully fulfilled the responsi-
bilities of his office while under indict-
ment in two states. There is in fact no

comparison between the importance of
the presidency and the vice 'presi-
dency. :

A Vice President has only three con-
stitutional functions: (1) to replace the
Presideht" in “the event of the Presi-
dent’s removal from office, or his
death, resignation, or inability to dis-
charge the powers and duties of his of-
fice (Twenty-Fifth Amendment, Sec-
tions 1, 3, and 4), (2) to make, together
with a majority of either the principal
officers of the executive departments

or such other body as.Congress may. by
law provide, a written declaration of
the President’s inability (Twenty-Fifth
Amendment, Section 3); and, (3) to pre-
side over the Senate, which Vice Presi-
dents rarely do, and cast the deciding
vote in case of a tie (Article I, Section
3).

None of a Vice President’s constitu-

5

tional functions is substantially im. .

paired by his liability to the eriminal

arise would be the death:of 2 Presi-
dent at the time a Vice President was
.the defendant in a criminal triil. That =

would pose no practical diffi’cixl’tyi,v

oy

hewever. ' The ecriminal proceedings
could be suspended or terminated and
the impeachment process begun.

This would leave the nation in the '

A

process. The only prbblq th,ai might *"

same practical situation as would the ’
institution of impeachment Jproceed-: -

ings against an incumbent President;

the sole legal difference being that the
successor to office would be the
Speaker of the House of Representa--
tives rather than the Vice President.
The inference that only the Presi-

dent is immune from indictment and" -

“trial prior to removal from office also

arises from an examination of other
. structural features of tl}ef Qc')nstitutio-ﬁ. ‘
The Framers could not have contem- -
" plated prosecution of an ‘incumbent **

President because they vested in him
complete power over the execution: of -
the laws, which includes; of course, the
power to control - prosecutions. And:
they gave him “Power to grant Rep--
rieves and Pardons for Offenses -
against the United States,’ except in

Cases of Impeachment,”'a power that

Is consistent only with the conclusion
that the President must be removed by
impeachment, and so deprived of the -

bower to pardon, before criminal proe.

ess can be instituted against him.

A Vice President, of course, ‘has no

power either to control brosecutions qr.

to grant pardons. the functions-of the’. "

vice presidency are thus not at all ins
consistent with the conclusion that an -

incumbent may be prosecuted and con= -

victed while still in office. - - G e
Thus we conclude that considera- -
tions derived from the structure of the.

Constitution itself indicate that only a: .

President possesses immunity from the
criminal process prior to : impeach-
ment * e e
The position of a vice President -
would appear to be similar fo that of
judges, congressmen, and other ‘civil~
officers. There are also, however, prac- )
tical considerations that point in:thé.
same direction. Such. - considerations
are entitled te weight in.the.absence ..
of compelling constitutional . reasons . -
for an immunity of the sort we have
show exist only for the presidency. In. .
many cases, for instance, problems wil] |
be posed by the presence of co-conspir- - -
ators and the running of the statute of
limitations. . ’
An official may have -coconspirators .
and even if the officer were. immune,,
his coconspirators would not‘be. ~T‘h«

KR



result would be that the grand and pe-

tit juries would receive evidence about.

the illegal transactions and that ewi-,,
dence would inevitably name the offi: -
cer. The trial might end in the convie-
tion of the coconspirators for their ..
dealings with the officer, yet. the offi- -
cer would not be on trial, would, not .
have the opportunity to cross-examine |
and present testimony on his own be~
half.

The man and his office would e f
slandered and demeaned without a:
trial in which he was heard. The indi-"|
vidual might prefer that to the risk of °
punishment, but the courts should not -
adopt a rule that opens the office to -
such a damaging procedure.

This practical problem is raised by
the motion here which-asks this Court -
to prohibit “the Grand Jury from con- -
ducting any investigation looking to .
the (Vice President’s).possible indict-
ment” and to enjoin the prosecutors
from presenting any evidence to the..

- grand jury “looking to (his) poss1b1e-\
indictment.”

The ecriminal mvest1gat10n bemg
conducted by the grand jury is wide-.
ranging, and the Vice President is not ..
its sole subject. The evidence. ‘being-
presented, while it touches on the Vice
President, involves others also.

It Wou]d be virtually impossible to

. exclude all evidence relating to the .
Vice President and at the same tlme
present meaningful evidence relating
to possible coconspirators. Thus, en-
joining the investigation and presenta-
tion of-evidence “looking to the possi-
ble indictment of [the Vice President]”
would require the investigations of
other persons’ also to be suspended,

The relief therefore would plamlv

“frustrate the public’s interest in the

fair and expeditious administration of

the criminal laws.”

The statute of limitations with Te-
spect to some of the possible illegal a¢:
tivities-being investigated will run as
early as Oct. 26, 1973. A suspension of
the grand jury’s mvestlgdtlon of*the-
Vice President and others could there-
fore jeopardize the possibility of: &,
timely indictment. Should this Court
suspend the grand jury investigation,:
the result would likely be'to’ accmdi
the Vice President and other persons
permanent immunity from prosecution
through the running of ‘the statute of
limitations even though it is unlikely
he is entitled e an to the temporary
immunity, pending conviction upon im-
peachment, that ]:us counsel clalm lor
him.

Nothing we have said is 111Le11ded to
depreciate in any way the high offive
of the vice presidency or its import-
ance in the constitutional scheme. We
acknowledge that the issue raised by
counsel for the Vice President is a mo- *
mentous and difficult one for aiy °
court. However, in order to assist the
Court in resolvmU this “troublésome °
question, we have set forth arguments -
that counter those advarlced by couln- K
sel for the Viée Pwmdent =

For the reasons stated; apphcant’ 3
motions should be denied.

____“_;_f:;‘d_

Respestfully s_ubmitted,, )

Robert H. Bork, Solicitor Generat
“ Keith A. Jones, Edmund W.. Kiteh, -~
assistants to the solicitor general: - -



