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Vice President Agnew and 
his old foes of the news me- 
dia are once again locked in 
'combat, but the stakes have 
never been so high as in the 
coming battle over news-
men's confidential sources 
of information. 

Instead of the verbal war-
fare that has raged since the 
first Nixon administration, 
the Agnew-press fight now 
involves Agnew's struggle to 
avoid indictment on one 
hand, and news media 
claims of First Amendment 
freedoms on the other. 

The issues will he framed 
this week as several news 
organizations, including The 
Washington Post, move to 
quash subpoenas issued by 
Agnew's lawyers. The sum- 
monses demand that news- 
men appear with volumi- 
nous records of their con- 
tacts with federal prosecu- 
tors who are presenting evi- 
dence of bribery, kickbacks 
and tax evasion to a federal 
grand jury in Baltimore. 

Agnew's determination to. 
block his indictment on 
grounds of prejudicial pub- 
licity is aimed nominally at 
alleged prosecution miscon- 
duct but his attorneys are 
demanding the testimony of 
newsmen in their attempt to 
prove that the prosecutor 
has "betrayed his responsi-
bility" by leaking informa-
tion to reporters. 

The subpoenas, authorized 
but not yet enforced by fed- 
eral Judge Walter E. Hoff- 
man, raise issues that are 
even more far-reaching than. 
the newsmen's priiiilege 
cases deejded by the Supreme 
Court in June, 1972. 

By a 5-to-4 vote at that 
time the justices held in 
three cases that, newsmen 
may be compelled, on pen- 
alty of imprisonment for 
contempt, to tell grand ju- 
ries about criminal conduct 
they have witnessed even if 
the testimony violates a con- 
fidential relationship be- 
tween the reporters and 	 
their sources.. 

For Agnew to prevail, the 
courts must hold, that the 
same principles apply to the 
demands for evidence by de-
fense attorneys, not only in 
advance of trial but in ad-
vance of a grand jury indict-
ment. 

Defense counsel in the 
Watergate trial early this 
year demanded confidential 
information held by the Los 
Angeles Times but that 
court test—which was set-
tled after one newsman 
spent a few hours in a fed-
eral lockup—came after in-
dictment. 

Thus, the Agnew subpoe-
nas raise the First Amend-
ment issues in their broad-
est form to date. In addi-
tion, they pose some fasci- 
nating' procedural brain-
twisters for a legal commu-
nity already saturated with 
unanswered questions. 

Lawyers, for the press 
can be expected to argue 
that upholding the Agnew 
subpoenas would be an un-
warranted extension of the 
Supreme Court's narrow rul- 
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ing. They probably will con-
tend that the ability of the 
,press to function—and to 
gather critically important 
news in the face of the se-
crecy that bred Watergate—
will be threatened still more 
if the subpoena principle is  extended beyond the needs 
of a grand jury. 

They are certain to point 
out that the principle of the 
1972 decision, which carries 
the title of Branzburg v. 
Hayes, has not yet been ex-
tended to civil cases such as 
Agnew's motion for an in-
junction to stop the prosecu-
tion 

Not only has the Supreme 
Court not applied the Branz-
burg rule to civil cases, it 
has declined to disturb a de-
cision of the Second U.S. 
Circuit Court of Appeals 
that specifically refused to 
force a newsmen to divulge 
his sources in a civil libel 
suit 

Interestingly, it would not 
strengthen Agnew's - legal 
case to change the labels 
and call his supoenas part of 
a 'criminal case, since the 
federal,law governing crimi-
nal cases does not allow for 
subpoenas at the pre-indict-
ment stage. 

Among the issues likely 
to emerge are these: 

Does Maryland's state law 
granting newsmen a privi- 
lve against revealing confi-,  

dential sources apply to a 
proceeding in Maryland's 
federal judge court? If so, 
how broadly should a fed-
eral judge interpret the 
law? 

• Even if Agnew should 
prove misconduct by the 
prosecutors, would that 
alone justify a court order 
blocking. any criminal case , 
against Agnew and others? 
Such was the. ruling of 
Judge W. Matt Byrne: last 
spring at the, close of the 
Daniel Ellsberg trial in Los 
Angeles, but ' there is no 
comparable ruling to cover 
a federal trial that hasn't 
started or a federal indict-
ment that hasn't been re-
turned. 

• Does an accused have a 
right to a grand 'jury that 
has been insulated from ex-
traneous information or pos-
sibly prejhdicial publicity? 
Courts have sought to pro-
tect trial juries from expo-' 
sure to inadmissible evi-
dence, but grand juries are 
not so carefully restricted. 

•, Perhaps most fundamen-
tally, will this be the occa-
sion when, despite SuPreme 
Court urgings to avoid a 
showdown, the rights of the 
press and the rights 'of the 
accused will clash head-on? 

Judge Hoffman, in his 
charge to the grand jury 
last week, said, "We are rap-
idly approaching the day 
when the perpetual conflict 
between the ;news media, op-
erating as they do under 
freedom of speech and free-
dom of the press, and the ju-
dicial system, charged with 
protecting the rights of per-
sons under investigation for 
criminal acts, must be re-
solved." 

The judge also instructed 
the jury to consider only the 
"credible" evidence offered, 
by prosecutors in weighing 
any indictment. Judge Hoff-
man and higher courts may 
have to decide whether 
there is a basis for believing 
that the grand jurors no 
longer can follow that order. 


