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BALTIMORE, Oct. 5 — The 
Justice Department argued to-
day that a sitting Vice Presi-
dent can be indicted and tried 
on criminal charges but said it 
was willing to give the House 
of Representatives a chance to 
impeach Vice President Agnew 
before trial, should he be in-
dicted by the Federal grand 
jury investigating him. 

' This, the Justice Department 
said, would give Mr. Agnew a 

Excerpts from memorandum 
are on Page 9 

chance to have "this matter 
considered in the forum pro-
vided by the Congress" and at 
the same time prevent the 
statute of limitations from ex-
cluding criminal prosecution. 

Disputing Mr. Agnew's con-
tention that an incumbent Vice 
President is imune from crim-
inal prosecution, the Justice 
Department presented its argu-
ments in a 5,000-word memo-
randum. It was filed in court 
here in the name of Solicit-
or General Robert H. Bork in 

answer to a suit by Mr. Agnew 
to block the Federal grand jury 
investigation here into allega-
tions that he took bribes. The 
issue could end up_ in the Su-
preme Court. 

Statute of Limitations 
The statute of limitations 

will begin to expire on Oct. 26 
on some of the makers the 
grand jury is investigating, the 
department said. Unless indict-
ments are returned by then, 
the Government could be pre-
cluded from ever bringing 
charges, it said. 

The department's discussion 
of the constitutionality of in-
dicting the. Vice President ap-
parently reflected a decision by 
Attorney General Elliot L. 
Richardson to allow the grand 
jury to bring charges against 
Mr. Agnew if it believes the 
evidence is sufficient. 

Previously, Mr. Richardson 
had allowed United States At-
torney George Beak to present 
evidence about the Vice Presi-
dent to the 22 grand jurors 
but said he would reserve a 
decision on whether to allow 
in indictment. 

In its memorandum today, 
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the department made clear that 
the grand jury would decide 
whether to indict the Vice Pres-
ident, indicating that Mr. Rich-
ardson had dissolved his reser-
vation on that. point. 

On Sept: 28, Mr. Agnew 
asked the Federal District 
Court here p) halt the grand 
jury investigation, contending 
that a sitting Vice Pretident 
has the same immunity front 
prosecution as the President. 

Mr. Agnew has called the in-
vestigation "malicious" and has  
said that officials in the Jus- 

.; rice Departinent have been 
leaking information to report-
ers in an attempt to discredit 
him. 

While the court battle over 
whether Mr. Agnew can be in-
dicted was being joined, Gov-
ernment prosecutors continued 
to try to build a case against 
hint, 

• One of their major proposed 
witnesses, Jerome B. Wolf, 'an 
executive of the J. E. Greiner 
Engineering Company, confer-
red with the prosecutors again 
today. 

Mr. Wolf, a former Agnew 
aide who headed the Maryland 
State Road Department while 
Mr. Agnew was Governor of the 
state, has been granted limited 
immunity by the Government 
in a move to force him to tes-
tify. 

The grand jury did not meet 
today, but is expected to ne-
sinne taking testimony about 

.The Vide Prefident next week: , 
• 'Special direumstaneee 

The Justice. Department 
niemoraridum said that, be-

- cause of the "historic inde-
pendence aid Vital function" 
of granki juries, it ortiinarily 
would have-sought to have a 
suit such asMr. Agnew's dis-
Missed. 

."But, in the specIal .Circum-
tances of this case, which in-

:valves a constitutional issue 
-at utmost iitiportance, we be-
lieve it appropriate, in the in-
*rest of both the Vice Presi-
'dent and the, nation, that the 
court resolVe the issue," the 
department said. 

If the courts agree that a 
Vice President can be indicted ,  
and tried, the Government will 
complete the presentation of 
evidence .to The grand jury, it 
said. 

"Should the grand jury re-
turn an indictment, the de-
partment will hold the pro-
ceedings in abeyance for a rea-1 
sonabIe lime, if the Vice Presi-. 
dent consents to a delay, in 
,order to offer the House of 
1epresentatives an opportu-
nity to consider the desirabil-
ity of impeachment proceed-
ings," the Governments' 
Memorandurii to the court 
said. 

"The department believes • 
that this deference to the 
Rouse of Representatives at 
the postindictment stage, 
though not constitutionally re- 

stuired, is an -appropriate ac-
cornmodation of the respective 
iflterests involved," the memo-
randum continued. "It reflects 
a: proper comity between the 
different branches of govern-
4ent, especially in view of the 
significance ;Of this matter for 
the nation. 

President Held Immune 
"We also appreciate the fact 

that .the Vice President has ex-
pressed a desire to have this 
matter considered in the forum 
provided by the Congress." 

Last month Mr. Agnew asked 
the House to investigate the 
allegations against him, citing 
as precedent the appointment 
of a committee. to investigate 
Vice President Jahn C. Calhoun 
almost 150 years ago. 

But Speaker Carl Albert de-
clined to entertain such an idea 
at this time, painting out that 
the matter was before the courts. 

In its answer to the Vice 
President suit, the Justice De-
partment said it agreed that 
the President himself cannot 
be indicted and brought to 
trial while he is in office. 

To allow the President to be 
made to answer criminal 
charges while trying to run 
his ofice could "incapacitate" 
the Government, the depart-, 
ment said. 

But, the memorandum went. 
on, "although the office of the 
Vice-Presidency is of course a 
high one, it is not indispensa-
ble to the orderly operation of 
government." 

Never Decided by Court 
"There is in fact no com-

parison between the impor-
tance of the Presidency and the 
Vive-Presidency," it said. 

In his suit, Mr. Agnew ar-
gued that the Vice-Presidency 
was the second most impor- 
tant office in the Government'  
and that the Vice President 
must be ready at all times to 
assume the office of President, 
if it became vacant. . 

Whether a President or a 
Vice President can be indicted 
and tried while in office has 
never been decided by the 
courts. 

But the Justice Department 
said, "almost all legal com-
mentators agree . . . that an 
incumbent President must be 
removed from office through 
conviction upon an imp6.ch-
ment before being subject to 
the criminal process." 

Decline to Argue Point 
And the department's law-

yers said they would not argue 
this point. 

"The framers [of the Consti-
-ottution] could not have con- 
vemplated 	 - • 



incumbent President because 
they vested in him complete 
power over the execution of 
the laws," which inclures, of 
course, the power to control 
prosecutions," their memorand-
um said. 

In his suit, Mr. Agnew said 
that his argument that neither 
the President nor the Vice 
President can be tried while in 
office was based on the follow-
ing sections of the Constitution: 

(iArticleI. Section 3, Clause 
7, which reads: "Judgement in 
Cases of Impeachment shall not 
extend further than to remoeval 
from Office, and disqualifica-
tion to hold and enjoy any Of-
fice of honor, Trust, or Profit 
under the United States: but 
the Party convicted shall nev-
ertheless be liable and subject 
to Indictment, Trial, Judgement 
and PunishMent, according to 
Law." 

flArticle II, Section 4, which 
reads: "ThePresident, Vice Pres-
ident and all civil Officers of 
the United States, shall be re-
moved from Office on  fm-
peachment for, and Convic-

tion of, Treason, Bribery, or 
other high Crimes and Misde-
meanors." 

lThe 12th Amendment, 
which provides that the Elec-
toral College ballot separately 
for the President and the Vice 
President. 

Agnew's Contention 
Mr. Agnew's lawyers said 

that, if the framers of the Con-
stitution had intended that, the 
Vice President or the President 
could be indicted and tried be-
fore being removed from office 
through impeachment proceed-
ings, they wouldhavesaidso. 

"Thp.franiers' feeling for the 
nuances of our language was, 
of course, extraordinary," Mr. 
Agnew's memorandum said. 
"They did not use words 
casually." 

Ix its answer, the Justice De-
partment said that the Vice 
President's contention "rests 
heavily on the assumption that 
even initiation of the process 
of indictment, trial, and punish-
ment upon conviction, would 
effect his practical removal 
I from office." 

"This assumption is without 
foundation in history or logic," 
it said. "We agree that the 
conviction upbn impeachrhent 
is the exclusive means for re-
moving a Vice President from 
office. 	• 

"But it is clear from history 
that a criminal indictment, or 
even trial and conviction, does 
not, standing alone, effect the 
removal of an impeachable Fed-
eral officer." 

Burr Case Recalled 
The memorandum noted, for 

example, that Aaron Burr, who 
was indicted for murder and 
for issuing a challenge to a duel 
while he was Vice President, 
had continued in office. He was 
never tried. 

The Justice Department said 
it could eveui be that a Vice 
President might be convicted of 
a crime that Congress would 
not consider to be grounds for 
removal from office. 

Under the Justice Depart-
ment's contention, the Vice 
President' could go to jail while 
retaining his office. And con-
versely, if he were convicted 
by the. Senate on impeachment 
charges brought by the House, 
but were never convicted in a 
criminal trial, the penalty would 
be loss of office and the right 
to hold office again, but not 
imprisonment. 


