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Justice Dept. Says Impeach First, Then Prosecute
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Nixon’s Immunity ,

By George Lardner Jr,
Washington Post Staff Writer

The Justice Depaltment
Cexpressed the view yester-
- day that President Nixon is

immune from criminal pros-
ecution as long as he re-
mains in the White House.

It took the stand that the

President, unlike other civil
officers up to and including
the Vice President, is mdls-
pensable to the operatmns
of government.

As a result, the depart-
ment said in a 23-page
memnio. on the highly sensi-
tive  issue, “an incumbent
President must be removed
from office through convie-
tion :upon an impeachment
before being subject to the
criminal process.”

‘White House lawyers have
been relymg heavily on that
contention in claiming im-
munity from a grand jury
subpoena for Mr. Nixon’s se-
cret Watergate tape record-
ings.

The “iJustice Department
however, disavowed any sug-
gestion that it was taking a
stand on the controversy
over disclosure of the tapes.

In asserting presidential

immunity from “the crimi-
nal process,” Justice Depart-
ment. spokesman Horace
Webb: said in response to an
inquiry, “We are speaking’
only of indictment and trial
...nota subpoena.

“This has nothing to do
with the tapes perlpherally,
sideways, unside down or
backwards,” Webb said of
the legal brief whigh was ad-
dressed prlm'm]y to the fed-
eral grand jury investiga-
tion in. Baltimore of Vice
President. Agnew.

“The Constitution says sim-
ply that the President, the
Vice President and “all civil
officers of the United States”
alike “and subject to im-
peachment for high crimes
and misdemeanors, “but. the
party convicted shall never-
theless be liable and subject
to 1ndlctment trial, judge-
ment. and pumshment ac-
cording to law.”

Some legal scholars have
contended that this means
only that impeachment shall

not be-a bar to subsequent -

criminal trial—and not that

1mpeachment must come
first, Since federal judges
and even a Vice President
(Aaron Burr) have been in-
dicted while in office, these
scholars argue, itting
President can also bz sub-
jected to criminal prosecti-
tion.

The Justice Department

disagreed, siding with histo

riansa nd lawyers who main
tain that the President occu-
pies a unique position that‘
must not be hampered by in-
dictment and trial in the

Stressing the allegations
of former White House
counhsel John W. Dean III
against the President, the
committee’s lawyers have
said in one of their court
pleadings for the tapes:

“If Dean is believed, the
President may be guilty of

several crimes, including ob-

struction of a criminal in-

' vestigation, -misprision of a

felony, conspiracy to com-
mit an offense or to defraud

" the United States, and un-

Iawfully 1nﬂuencmg a wit-

; ‘ness.’

courts. "
The framers of the Consti-
tution, Solicitor 'General

Robert H. Bork argued in
yesterday’s brief, . assumed
that t he Pre51dent~r alone
“would not be g

criminal process”‘"’gg}a se of .

“hte crucial natire¥of 'his ex-
ecutive powers...They' as-
sumed that the :nation’s

.chief executive, responsible

as no other single officer is
for the affairs of the United
States, would not be. taken
from his duties that only he
can perform unless and un-
til it is determined that he
is to be shorn of §
duties by the Senatei

Besides citing the

IeSl— .

dent’s constitutional deers |

—from serving ' as“ com-
mander-in-chief toe xecuting
the laws—the Justice: De-
partment lawyers also relied
strongly on the recently
adopted 25th Amendment
which provides for the re-
placement of the President
in the event of his tempo-
rary disability.

“This is recognition,” the

brief stated, “thatt he Presi-
dent is the only officer
whose temporary. disability
while in office .incapacitates

an entire branch of govern--

ment. The  Constitution

‘makes no provision, bécause

none is needed, for such dis-

ability of a Vice President, a

judge, a legislator or any
subordinate executive
branch officer.

Mr. Nixon himself stands
in no immediate danger:of
impeachment or indictment,
but in the publicly ex-
pressed view of the Senate
Watergate committee, in-
spection of the President’s
secret Watergate
could change-that outlook.

t apes.
!

In effect, the Just1ce De-
partment bmef said that the
President would have to be

Bi»rlmpeache(il first, even it
sugh charges wer
grotinded. ; :

Watergate Spec1al Prose-‘
cutor-Arghibald Cox who'i§
seeking. Mir.. Nixof’s tapes
for the -Watexgate grand
jury here, said in irme shat
he was also studying the
question of whether 'a’ sit-
ting President could be in-

. dicted, but he has so far ref-

used to commit himself on
the issue.

Aspokesman for Cox sa1d
yesterday that the special
prosecutor would have' “no
comment” on the Justice
Department contention that
impeachment must come
first.



