
Laww"Yer Says loo Force l 2 1973  Force 
Can Command Tapes 

and rely on "the, ..t"resident's 
good judgment" to follow 
through voluntarily. 

Mr. Nixon has said that he 
would obey a "definitive" rul-
ing of the Supreme Court on 
the issue, but he haerefused 
to spell out what he would re-
gard as definitive. At the s4me 
time, he has pointedly left 
open the possibility that he 
might yield the tapes voluntar-
ily if he-won in the courts. 

Wright's suggestion to the 
appellate court amounted to 

ing at all. 
a request for no binding rul-

' 
Only seven judges 'of the ! 

nine-member appellate • court 
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were present at the hearing in ,  
the packed ceremonial court-
room on the 5th floor of the 
U.S. Courthouse here. 

Judges Edward A. Tamm 
and Roger Robb, both consid-
ered members of the Circuit 
Court's conservative wing, 
qualified themselves, court of-
ficials reported. Tamm gave 
no reasons. Robb said be was 
stepping 	e because he and 
Kenneth Wells Parkinson, the 
attorney for the Committee to 
Re-Elect.  the President, had 
once been members of ;the 
same law firm. 

The courtroom debate cen-
tered On the White House'stat- 
tempts to overturn U.S. Dis-
trict Judge John J. Sirica's or-
der directing Mr. Nixon to 
give him the nine recordings 
for private judicial review. 

The disputed conversations 
involvl nine of Mr. Nixon's 
discusTons With top White 
lAouse aides and campaign ad-
eisers about Watergate -be- 

shortly 
eak-in 
i&‘na-

pand 
V'Vresi-

dent had a long talk with 
then-White House counsel John 
W. Dean III. 	 tz.N 

Wright gave little more than 
a hint that the Pr 
might produce excerpts 
tapes on his own accor 
wins the court battle a 
having them subpoenaed :Un-
der qeestioning by Judge4lIa-
rold :Leventhal, the ithite 

out the hearing, Wright con-
centrated on what he called 
"the great damage to the pres- 
idency" if Mr. Nixon should 
be compelled to give up the 
recordings. He said Mr. Nixon 
has refused to release them 
-not to protect John Dean or 
John Ehrlichman or anyone 
else,". but to safeguard the 
presidency. 

Warning that an adverse 
ruling would leave "no limit 
on the extent to which presi- 
dential privacy can be in-
vaded," Wright protested that 
even release of limited seg- 
ments of the tapes for the 
Watergate grand jury would 
entitle any defendant* -in-
dieted on the basis of th4in-
formation to the complete, re-
cordings. 

He said that under a 969 
Supreme Court ruling, the de- 
fendants would even ham ac-
cess to sensitive national iecu-
rity discussions that areZtelso 
on the tapes. 

Watergate Special Prosecu-
tor Archibald Cox, who fol-
lowed Wright to 'the pocWhl, 
disagreed sharply. ,He 	• 
tamed that the ruling Wri ht 
cited dealt only with conversa-
tions improperly overhearde by 
the tovernment to begin with. 

Should any Watergate de-
fendants demand the full 
tapes, Cox said he would first 
demand some showing that 
segments-  withheld from, the 
grand. _jury'.  would  help their 
defense. Any disputes about 
that, Cox argued, 'could also 
be resolved by more "in cam-
era" inspection of the record-
ings. 

Beyond that', Cox 	in- 
tallied, speculation about what 
the defense might get later on 
should be no bar to the grand 

!jury's access to relevant evi-I 
:dente now 

ing the appellate court 
fen Judge Sirica's 

ii 	Cox maintained that he 
an 	is prosecutors should at,  
lea 	e permitted to listen to 
the 	ordings with Judge Sir- 
ice 	single out the con' 
satio 	that t  the grand 

'need 	e suggested that 	y 
i"stat 	'crets" on the tames 
coul e deleted at the outset 
by t 'White House on sub- 

I missi 	f an affidavit setting 
out theaeed for the editing. 

wThe"`:ease here requires 
more attention to the facts 
than etVe:brothers are willing 
to gi*,it," Cox said of .Mr. 
Nixon's' lawyers. Watergate, 
the prosecutor said, has been 
replete with allegations' .of 
White House involvement, 
charges of perjury and Subor-
nation of perjury, and . re-
ported promises of presiden-
tial clemency in return for si-
lence by the seven defendants 
initially brought to court. 

In that context, Cox main-
tained, the need to preserVe 
the confidentiality of the Pre& 
ident's conversations is far out-
weigieed by the need to flet 
the #uth and preserve the 
tegiiity ofethe White Hous, 
an instit  

Under cin anifig by Judge 
George E. MacKinnon, dx 
said he felt a "prima facie" 
showing of criminal conduct in 
the , ,conversations had been 
clearly made against several 
of Mr. Nixon's former aides, 
elide  i f John Dean's testimony 
before the Senate Watergate 
committee were to , be ebe-
lieVed, against the President. 

Judge Sirica's lawyers, An-
thony C. Morella and George 
D. 'Horning Jr., asked the ap-
peals court to uphold his Aug. 
29 , ruling, although they -in-
vited the judges to add to it 
any "guidelines" that they saw 
fit. , 

Judge Leventhal suggested 
that Sirica could permit both 
Cox and White House lawyers 
to sit in while he reviews the 
tapes, but Morella said he did 
not think this could be done 
without instructions from the 
app' ellate court. 

Leventhal said Sirica in his 
Aug. 29 ruling had already re 
jetted Mr. Nixon's bl aeket 
claims of privilege for the 
tapes and had simply left the 
door open for the White House 
to assert the secrecy of select-
ed portions on narrower 
grounds. But Morella disputed 
that, too. 

"The judge (Sirica) did not 
rule on the broad assertion of 
privilege." Morella declared. 
"He wants to determine that' 
in camera." 

"It' sounds like we're appeal-
ing from a non-decision, not a 
decision," Wright replied. 

Neal- the close of the hear- 

ing, Judge MaIColm R. Wilkey 
suggested that Mr. Nixon "ex-
ercise his privilege in the same 
way as (Thomas) Jefferson did" 
with a letter subpoenaed for 
Aaron Burr at his trial in 1807. 

In. that case, Wilkey said, 
Jefferson withheld certain 
portions and submitted the 
resteif the letter ,to the court. 
The judge asked why Mr. 
Nixon could not do that with 
the,. tapes and give Silica. an 
affidavit summarizing what he 
had kept back and why. 

Wright called this "note. . 
an untenable possibility," but 
made no commitments. He 
said he doubted it would 
prove satisfactory. 
' The appeals court woun up 
the day by accedin to 
Wright's request for 0L e 
time to file final briefs i 	e 
case. Under the new Re d-
lines, Cox must submit his be-
for61  Friday evening and -the 
White House will have a week 
to respond. 

The appellate court is still 
likely to rule before the Su-
preme Court reconvenes in 
Octeber. 
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J President Nixon's lawyer tween  
after di 

	

yesterday protested that the 

	

	 o 
and bug Vii?  at Dem surrender of any of Mr. Nix- 
tional he dquarters on's Watergate taffies to a fed- 

eral grand jury would open Aeril 15, 1973, when 
the door to unlimited,  inva-
sionseof presidential privacy. 

Charles Alan Wrigh(, the 
President's chief constitu-
tional adviser, told the U.S. 
Circuit Court of Appeals here 
that there were no circum-
stances under which Mr. 
Nixon could be forced to give 
up the recordings. 

He urged the appellate 
judges to avoid-the "aura of House) lawyer also called it 'conceivable': that the Presie confrontation" that a court or- 

 court simply "suggest! tions, though Wright said he 
e 	 doubted that the courts could 

dent would choose to give a 
deposition about the converse-

der directing the President to 
yield the tapes would produce. 

Instead, he proposed that 

require it. 

	

what it feels should be done" — 	The exchanges, however, 
were brief. Instead, through- 

eat 
he 

e 
st 


