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THE NEW YORK TIMES, 

Text of Chief Judge Sirica's Opinion in 
Special to The New York Times 

WASHINGTON, Aug. 29—Following 
, s the text of the opinion accompany-

, ng the order issued today by Chief 
Fudge John J. Sirica of Federal District 
:ourt, that the President submit tapes 
Ind documents to the court: 

On July 23, 1973, Watergate Special 
Prosecutor Archibald Cox, acting on 
behalf of the June 1973 grand jury 
impaneled by this court, caused to be 
issued a subpoena duces tecum to the 
President of the United States, Richard 
VI. Nixon. The subpoena required the 
President, or any appropriate subor-
dinate official, to produce for the grand 
jury certain tape recordings and docu-
ments enumerated in an attached sched-
ule. The President complied with the 
subpoena insofar as it related to memo-
randa of Gordon Strachan and W. 
Richard Howard, but otherwise declined 
to follow the subpoena's directive. In a 
!etter to the court dated July 25, 1973, 
the President advised that the tape 
recordings sought would not be pro-
vided, and by way of explanation 
wrote: 

. . . I follow the example of a long 
line of my predecessors as President 
of the United States who have con- 

sistently adhered to the position that 
the President is not subject to com-
pulsory process from the courts. 
Thereafter, the grand jury instructed 

Special Prosecutor Cox to apply for an 
order requiring production of the re-
cordings. On July 26, the Special Pros-
ecutor petitioned this court for a show 
cause 'order directed to the President. 

• At the time of this application a quorum 
of the grand, jury was polled in open 
court, and each juror expressed his or 
her desire that the court order com-
pliance. Subsequently, the court ordered 
that the President or any appropriate 
subordinate official show cause "why 
the documents and objects described in 
[the subpoena] should not be produced 
as evidence before the grand jury." 

In response to the show cause order, 
the President, by his attorneys, filed, a 
special appearance contesting the 
court's jurisdiction to order the Presi-
dent's compliance with the grand jury 
subpoena. The court allowed for the 
filing of a response by the Special Pros-
ecutor and reply by the President, and 
the matter came on for hearing on 
August 22. 

The parties to the controversy have 
briefed and argued several issues includ- 
ing the court's jurisdiction in the matter 
of compulsory process, the existence 
and scope of "executive privilege" gen-
erally, applicability of "executive privi- 
lege" to the tape recordings subpoenaed, 
and waiver of privilege. The court has 
found it necessary to adjudicate but two 
questions for the present: (1) whether 
the court has jurisdiction to decide the 
issue of privilege, and (2) whether the 
court has authority to enforce the sub- 
poena duces tecum by way of. an  order 
requiring production for inspection in 
camera. A third question, whether the 
materials are in fact privileged as 
against the grand jury, either in whole 
or in part, is left for subsequent ad-
judication. For the reasons outlined be-
low, the court concludes that both of 
the questions considered must be an-
swered in the affirmative. 

I 
A search of the Constitution and the 

history of its creation reveals a general 
disfavor of government privileges, or at 
least uncontrolled privileges. .Early in 
the Convention of 1787, the delegates 
cautioned each other concerning the 
dangers of lodging ,immoderate power 
in the executive department. This atti-
tude persisted throughout the conven-
tion, and executive powers became a 
major topic in the subsequent ratifica-
tion debates. The framers regarded the  

legislative department superior in power 
and importance to the other two and 
felt the necessity of investing it with 
some privileges and immunities, but 
even here an attitude of restraint, as 
expressed by James Madison, prevailed: 

Mr. Pinckney moved a clause de-
claring "that each house should be 
the judge of the privilege of its own 
members." 

Mr. Madison distinguished between 
the power of judging of privileges 
previously & duly established, and 
the effect of the motion which 
would give a discretion to each house 
as to the extent of its own privileges. 
He suggested that it would be better 
to make provision for ascertaining by 
law, privileges of each house, than to 
allow each house to decide for itself. 
He suggested also the necessity of 
considering what privileges ought to 
be allowed to the Executive. 
The upshot of Madison's final sug-

gestion regarding a definition of Execu- 
tive privileges was that none were 

, deemed necessary, or at least that the 
Constitution need not 'record any. As 
Charles Pinckney, the South Carolina 
delegate, later explained in a Senate 
speech: 

I 'assert, that it was the design of 
the Constitution, and that not only its 
spirit, but letter, warrant me in the 
assertion, that it never was intended 
to give Congress, or either branch, 
any but specified, and those very 
limited, privileges indeed. They well 
knew how oppressively the power of 
undefined privileges had been exer-
cised in Great Britain, and were deter-
mined no such authority should ever 
be exercised here. They ,knew that in 
free countries very few privileges 
were necessary to the undisturbed 
exercise- of legislative duties, and 
those few only they determined that 
Congress should possess; they never 
meant that the body who ought to be 
the purest, and the least in want of 
shelter from the operation of laws 
equally affecting all their fellow citi-
zens, should be able 'to avoid them; 
they therefore not only intended, but 
did confine their privileges within the 
narrow limits mentioned in the Con-
stitution. 

. . . . Let us inquire why the Con-
stitution should have been so atten-
tive to each branch of CongreSs, so 
jealous of their privileges, and have 
shewn Lsic] so little to the President 
of the United States in this respect.... 
No privilege of this kind was intend-
ed for your executive, nor any except 
that which I have mentioned for your 
legislature. The convention which 
formed the Constitution well knew , 
that this was an important point, 
and no subject had been more abused 

than privilege. They therefore deter-
mined to set the example, in merely 
limiting privilege to what was neces-
sary and no more. 
Pinckney's words lust quoted, "they 

therefore determined to set the exam-
ple, in merely limiting privilege to what 
was necessary, and no more," consti-
tute an apt description of the conven-
tion's purpose and outlook. Are there, 
then, any rights or priviliges consistent 
with, though not mentioned in, the Con-
stitution which are necessary to the ex-
ecutive? One answer may be found in 
the Supreme Court decision, United 
States v. Reynolds, 354 U.S. 1 (1953). 
The Court recognized an executive priv-
ilege, evidentiary in nature, for military 
secrets. Reynolds held that when a 
court finds the privilege is properly in-
voked under the appropriate circum-
stances, it will, in a civil case at least, 
suppress the evidence. Thus, it must be 
recognized.  that there can be executive 
privileges that will bar the production 
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of evidence. The court is willing here to 
recognize and give effect to an eviden-
tiary privilege based on the need to 
protect Presidential privacy. 

The court, however, cannot agree 
with respondent that it is the executive 
that finally determines whether its priv-
ilege is properly invoked. The availabil-
ity of evidence,' including the validity 
and scope of privileges, is a judicial de-
cision. 

Judicial control over the evi-
dence in a case cannot be abdicated 
to the caprice of executive officers./1 

It is emphatically the province and 
duty of the- judicial department to say 
what the law is. Those who apply the 
rule to particular cases must of neces-
sity expand and interpret that rule. 
If two laws conflict with each other, 
the courts must decide on the opera-
tion of each./2 
In all the numerous litigations where 

claims of executive privilege have been 
interposed, the courts have not hesitat-
ed to pass judgment. Executive fiat is 
not the mode of resolution. As has been 
stated most recently in this circuit: 

No executive official or agency can 
be given absolute authority to deter-
mine what documents in its possession 
may he considered by the court in its 
task. Otherwise 'the head of any exec-
utive department would have the 
power on his own say so to cover up 
all evidence of fraud and corruption 
when a Federal court or grand jury 
was investigating malfeasance in of-
fice, and this is not the law./3 
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The measures a court should adopt 
in ruling on claims of executive tree-
ledge are discussed wider Part III here-
in. 

II 
If after judicial examination in cam-

era, any portion of the tapes is ruled 
not subject to privilege, that portion 
will be forwarded to the grand jury at 
the appropriate time. To call for the 
tapes in camera is thus tantamount to 
fully enforcing the subpoena as to any 
unprivileged matter. Therefore, be-
fore the Court can call for production 
in camera, it must have concluded that 
it has authority to order a President to 
obey the command 'of a grand jury sub-
poena as it relates to unprivileged 
evidence in his possession. The court 
has concluded that it possesses such 
authority. 

Analysis of hte question must begin 
on the well-established premises that 
the grand jury has a right to every 
man's and that for purposes of gather-
ing evidence, process may issue to any-
one. 

The court can percieve no legal ob-
jection to issuing a subpoena duces 
tecum to any person whatever pro-
vided the case be such as to justify 
the process./4 
The important factors are the rele-

vance and materiality of the evidence. 
The propriety of introducing any 

paper into a case, as testimony, must 
depend on the character of the paper, 
not on the character of the person 
who holds it./5 
The burden here, then, is on the 

President to define exactly what it is 
about his office that court process com-
manding the production of evidence can-
not reach there. To be accurate, court 
process in the form of a subpoena duces 
tecum has already issued to the Presi-
dent, and he acknowledges that pursuant 
to Burr, courts possess authority to 
direct such subpoenas to him. A distinc-
tion is drawn, however, between au-
thority to issue a subpoena and authori-
ty to command obedience to it. It is this 
second compulsory process that the 
President contends may not reach him. 
The burden yet remains with the Presi-
dent, however, to explain why this must 
be so. What distinctive quality of the 
Presidency permits its incumbent to 
withhold evidence? To argue that the 
need for Presidential privacy justifies 
it is not persuasive. On the occasions 
when such need justifies suppression, 
the courts will sustain a privilege. The 
fact that this is a judicial decision has 
already been discussed at length, but 
the opinion of Chief Justice Marshall on 
the topic deserves notice here. When 
deciding that a subpoena should issue 
to the President, the Chief Justice made 
it clear that if certain portions should , 
be excised, it being appropriate to sus-
tain a privilege, the court would make 
such a decision upon return of the 
subpoena. 

There is certainly nothing before 
the court which shows that the letter 
in question contains any matter the 
disclosure of which would endanger 
the public safety. If it does contain 
such matter, the fact may appear 
before the disclosure is made. If it does 
contain any matter which it would be 
imprudent to disclose .such matter, 
(underscored) if it be not immediately 
and essentailly applicable to the point, 
will, of course, be supressed (end 
underscore) It is not easy to conceive 
that so' much of the letter as relates 
to the conduct of the accused can be 
a subject of delicacy with the Presi-
dent. (underscore) Everything of this 
kind, however, will have its due con-
sideration on the return of the sub-
poena. (end underscore) 

And again: 
The propriety of requiring the 

answer to this letter is more ques-
tionable. It is alleged that it most 
probably communicates orders show-
ing the situation of this country with 
Spain, which will be important on the 
misdemeanor. (underscored) If it con- 

Case No. 14,602d. 
UNITED STATES T. BURR.' 

[Coombs' Trial of Aaron Burr, IV.] 
Circuit Court, D. Virginia. June 13, 180T. 

CILI it 1NAL LA W — BURIN:ESA DUCILS Twat — True or Isace—To PNICSIDENT—RIGHT TO-.• 
MATERIALITY OF EYJOISNCE. 

[1. Any person charged with a crime In the 
courts of the United States has a right, before 
as well as aftt.r indictment, to the process of the court to compel the attendance of his witness-es.] 

[2. A submena may issue to the president of the United States to compel his attendance as a witness, and an accused person is entitled to it of course.] 
[3. A anima-ea duces teem may issue to the 

president of the United States, directing hlm to bring any paper of which the partypraying it has a right to avail himself as testimony.] 
[4. In Virginia, a motion for a subpoena dupes tecum is to the discretion of the court; and as a legal means of obtaining testimony it cannot be regularly opposed by the opposite pub, bb 

character ac retch.] 
[5. A motion to the discretion of a court is * motion not to its inclination, but to Its • d 

Chief Justice John Marshall and part 
of his 1807 decision that, in part, Judge 

John J. Sirica used in deciding. 

tains matter not essential to the 
defense, and the disclosure by un-
pleasnat to the executive, it certainly 
ought not to be disclosed. This is a 
point which will appear on the return. 
(end underscore) 
To argue that it is the constitutional 

separation of powers that bars com-
pulsory court process from the White 
House, is also unpersuasive. Such a 
contention overlooks history. Although 
courts generally, and this court in par-
ticular, have avoided any interference 
with the discretionary acts of coordi-
nate branches, they have not hesitated 
to rule on nondiscretionary acts when 
necessary. Respondent points out that 
these and other precedents refer to of-
ficials other than the President, and 
that this distinction renders the prece-
dents inapplicable. , Such an argument 
tends to set the White House apart 
as a fourth branch of ,government. It 
is true that Mississippi v. Johnson, 4 
Wall. 475 (1866) left open the question 
whether the President can be required 
by,%court process to perform a purely 
ministerial act, but to persist in the 
opinion, after 1952, that he cannot 
would seem to exalt the form of the 
Youngstown Sheet & Tube Co. case 
over its substance. Though the court's 
order there went to the Secretary of 
Commerce, it was the direct order of 
President Truman that was reversed. 

Autonomy but Reciprocity 
The special prosecutor has correctly 

noted that the framers' intention to 
lodge the powers of government in sep-
arate bodies' also included a plan for 
interaction between departments. A 
"watertight" division of different func-
tions was never their design. The legis-
lative branch may organize the judici-
ary and dictate the procedures by which 
it 'transacts business. The judiciary may 
pass upon the constitutionality of legis-
lative enactments and in some instances 
define the bounds of Congressional in- 

vestigations. The executive may veto 
legislative enactments, and the legisla-
ture may override 'the veto. The exec-
utive appoints judges and justices and 
may bind judicial decisions by lawful 
executive orders. The judiciary may 
pass on the constitutionality of execu-
tive acts. 

While the Constitution diffuses power 
the better to secure liberty, it also con-
templates, that practice will integrate 
the dispersed powers into a workable 
government. It enjoins upon its branches 
separateness but interdependence, au-
tonomy but reciprocity. 

That the court has not the physical 
power to enforce its order to the Presi-
dent is immaterial to a resolution of 
the issues. Regardless of its physical 
power to enforce them, the court has 
a duty to issue appropriate orders. The 
court cannot say that the executive's 
persistence in withholding the tape re-
cordings would "tarnish its reputation," 
but must admit that it would tarnish 
the court's reputation to fail to do what 
it could in pursuit of justice. In any 
case, the courts have always enjoyed 
the good faith of the executive branch, 
even in such dire circumstances as 
those presented by Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U.S. 579 
(1952), and there is no reason to sup-
pose that the courts in this instance 
cannot again rely on the same good 
faith. Indeed, the President himself has 
publicly so stated. 

It is important also to note here the 
role of the grand jury. Chief Justice 
Marshall, in considering whether a 
subpoena might issue to the President 
of the United States observed: 

Bill of Rights Cited 
In the provisions of the Constitu-

tion, and of the statute, which give to 
the accused a right to the compulsory 
process of the court, there is no ex-
ception whatever./8 
Aaron Burr, it will be remembered, 

stood before the Court accused though 
not yet indicted. The Chief Justice's 
statement regarding the accused is equal-

. ly true .with regard to a grand jury: 
"There is no exception whatever" in 
its right to the compulsory process of 
the courts. The court, while in a position 
to lend its process in assistance to the 
grand jury, is thereby in a position to 
assist justice. 

The grand jury is well known to 
Anglo-American criminal justice as the 
people's guardian of fairness. Ever since 
the Early of Shaftesbury relied upon its 

integrity, the grand jury has been pro-
moted as a shield for the innnocent and 
a sword against the guilty. Among the 
Bill or Rights enacted by the first Con-
gress was the Fifth Amendment, which 
reads in part: "No person shall be held 
to answer for a capital or otherwise 
infamous crime, unless on a present-
ment or indictment of a grand jury." 
The grand jury derives its authority di-
rectly from the people, and when that 
group, independent in its sphere, acts 
according to its mandate, the court can-
not justifiably withhold its assistance, 
nor can anyone, regardless of his sta-
tion, withhold from it evidence not priv-
ileged. Marshall concluded that, con-
trary to the English practice regarding 
the King, the laws of evidence do not 
excuse anyone because of the office he 
holds. 

. . The single reservation alluded 
to is the case of the King. Although 
he may, perhaps give testimony, it 
is said to be incompatible with his 
dignity to appear under the process 
of the court. Of the many points of 
difference with exist between'the first 
magistrate in England and the first 
magistrate of the United States, in 
respect to the personal dignity con-
ferred on them by the Constitutions 
of their respective nations, the court 
will only select and mention two. It 
is a principle of the English Constitu-
tion that the King can do no wrong, 
that no blame can be imputed to him, 



expect to be shielded against the dis-
closure of his conduct in the event 
that there is evidence reflecting upon his honor. 
These principles are, of course, fully applicable throughout government. A 

court would expect that if the privacy of its deliberations, for example, were ever used to foster criminal conduct or to develop evidence of criminal wrong-
doing, any privilege might be barred and privacy breached. So it is that evi-
dentiary privileges asserted against the grand jury may be ruled inapplicable 
if the interest served by the privilege is subverted. 

Nevertheless, without discrediting the strength of the grand jury's position, the court cannot, as matters now stand, rule that the present claim of privilege is invalid. The President contends that the recorded conversations' occurred 
pursuant to an exercise of his duty to "take care that the laws be faithfully executed." Although the court is not bound by that conclusion, it is extremely reluctant to finally stand against a declaration of the President of the United States on any but the strongest 
possible evidence. Need for the evidence requires that a claim not be rejected lightly. The court is simply unable to 
decide the question of privilege without inspecting the tapes. 

Compromise Possible 
It is true that if material produced is properly the subject of privilege, even 

an inspection in camera may constitute a compromise of privilege. Nevertheless, 
it would be an extremely limited infrac-tion and in this case an unavoidable one. If privileged and unprivileged evi-
dence are intermingled, privileged por-
tions may be excised so that only un-
privileged matter goes before the grand jury (which also meets in secret pro-
ceedings). If privileged and unprivileged evidence are so inextricably connected 
that separation becomes impossible, the 
whole must be privileged and no dis-
closure made to the grand jury. 

It should be observed as, well that 
given the circumstances in this case, there is every reason to suppose an in 
camera examination will materially aid the court in its decision. The fact that extensive accounts of the recorded con-
versations given under oath by partici-pants are available will enable the court to make an inteligent and informed analysis of the evidence. 

The court is unable to .design a more cautious approach consistent with both 
the demonstrated critical need for the evidence and the serious questions raise concerning the applicability of the privi-
lege asserted. The court has attempted to walk the middle ground between a 
formula to decide the question of privi-lege at one extreme, and a wholesale delivery of tapes to the grand jury at the other. The one would be a breach 
of duty, the other can inexcusable cours 
of conduct. The approach comports with 
precedent in this district, and honors the injunction of Reynolds and Burr to pur-
sue fairness and protect essential 
privacy. 

To paraphrase Chief Justice Marshall, if it be apparent that the tapes are ir-
relevant to the investigation, or that for 
state reasons they cannot be;introduced into the case, the subpoena dices tecum would be useless. But if this be not 
apparent, if they may be important in 
the investigation, if they-may be safely heard by the grand jury, if only in part,' would it not be a blot on the page which .  records the judicial proceedings of thisi country, if, in a case of such serious'. import as this, the court did not at least call for an inspection of the evidence 
in chambers? 

Chief Judge, Jahn J. Sirica (Sig.) 
Dated: August 29, 1973. 

U.S.1. 	v. Reynolds. 345 U.S. 1, 10. 	(19531. 2. Marbury v. Madison. 1 Cranch 137, 11803). 3. Committee for Nuclear Responsibility, Inc! v. Sea-born, 463 F.2D 788 (1971). 
4. U.S. v. Burr, 25 Fed. Cas. 30, 35 (Case No. 14,6920) (1807). 
5. U.S. v. Burr, 25 Fed. Cas. 34. (Case No. 14,692D) (1807). 
6. U.S. v. Burr. Supra, N.  14, at 37. 7. Youngstown Sheet 8, rub. Co. v. Sawyer, Supra N. 22. 
R. U.S. v. Burr, Supra, N. 14 at 34. t. U.S. v. Burr, Supra, N. 14 at 34. In 2ist add after indent grad ending xxx to prevail. 10. U.S. v. Reynolds, 345 U.S. 11 (1953). 



that he cannot be named in oetate. 
By the Constitution of the United 
States, the President, as well as any 
other officer of the Government, may 
be impeached, and may be removed 
from office on high crimes and mis-
demeanors. By the Constitution of 
Great Britain, the Crown is hereditary 
and the monarch can never be a sub-
ject. By that of the United States the 
President is elected from the mass of 
the people, and, on the expiration of 
the time for which he is elected, 
returns to the mass of the people 
again. How essentially this difference 
of circumstances must vary the policy 
of the laws of the two countries, in 
reference to the personal dignity of 
the executive chief, will be perceived 
by every person.' 
In all candor, the court fails to per-

ceive any reason for suspending the 
power of courts to get evidence and 
rule on question of privilege in criminal 
matters simply because it is the Presi-
dent of the United States who holds 
the evidence. The Burr decision left 
for another occasion a ruling on wheth-
er compulsory process might issue to 
the President in situations such as this. 
In the words of counsel, "This is a 
new question," with little in the way 
of precedent to guide the court. But 
Chief Justice Marshall clearly distin-
guished the amenability of the king to 
appear and give testimony under court 
process and that of this nation's chief 
magistrate. The conclusion reached here 
cannot be inconsistent with the 'view 
of the great Chief Justice nor with 
the spirit of the Constitution. 

III 	. 
In deciding whether these tape re-

cordings or portions thereof are prop-
erly the objects of a privilege, the court 
must accommodate two competing poli-
cies. On the one hand, as has been 
noted earlier, is the need to disfavor 
privileges and narrow their application 
as far as possible. On the other hand 
lie a need to favor the privacy of Presi-
dential deliberations; to indulge a pre-
sumption in favor of the President. To 
the court, respect for the President, the 
Presidency, and the duties of the office, 
gives the advantage to this second pol-
icy. This respect, however, does not 
decide the controversy. Such a resolu-
tion on the court's part, as Chief Justice 
Marshall observed, "would deserve some 
other appellation than the term re-
spect." Nevertheless, it does no huit 
for the courts to remind themselves 
often that the authority vested in them 
to delimit the scope and application of 
privileges and immunities of govern-
ment is a trust. And as with every trust, 
an abuse can reap the most dire conse-
quences. This court, then, enters upon 
its present task with care and with 
determination to exercise that judicial 
restraint that characterizes the conduct 
of. courts. 

The teaching of Reynolds is that a 
court should attempt to satisfy itself 
whether or not a privilege is properly 
invoked without unnecessarily probing 
into the material claimed to be privil- 
eged. A decision on how far to go will 
be dictated in part by need for the evi-
dence. 

In each case, the showing of neces-
sity which is made will determine 
how far the court should probe in 
satisfying itself that the occasion for 
invoking the privilege is appropriate. 
Where there is a strong showing of 
necessity, the claim of privilege should 
not be lightly accepted, but even the 
most compelling necessity cannot 
overcome the claim of privilege if the 
curt is ultimately satisfied that mili-
tary secrets are at stake. A fortiori, 
where necessity is dubious, a formal 
claim of privilege, made under the 
circumstances of this case, will have 
to prevail. 
The grand jury's showing of need here 

is well documented •and imposing. The  

special prosecutor has specifically identi-
fied by date,time and place each of 
the eight meetings and the one telephone 
call involved. Due' to the unusual circum-
stances  

 of having access to sworn public 
testimony of participants to these con-
versations, the special prosecutor has 
been able to provide the court with the 
conflicting accounts of what transpired. 
He thus identifies the topics discussed in 
each instance, the areas of critical con-
flict in the testimony, and the resolution 
it is anticipated the tape recordings may 
render possible. The relative importance 
of the issues in doubt is revealed. One 
example, quoted from the special 
prosecutor will suffice: 

Meeting of September 15, 1972. On 
September 15, 1972, the grand jury 
returned an indictment charging seven 
indiViduals with conspiracy and other 
offenses relating to the, break-in. Re-
spondent met the same day with Dean 
and Haldeman in his- Oval Office from 
5:37 to 6:17 P.M. Both Dean and Hal-
deman have given lengthy but con-
tradictory accounts of what was said 
(S.Tr. 2229-33, 6090-93). 

According to Dean, the purpose of 
the meeting was to brief respondent 
on the status of the investigation and 
related matters. Dean said that re- 

spondent then congratulated him on 
the "good job" he had done and was 
pleased, that the case had "stopped 
with Liddy." Dean said that he then 
told respondent that all he had been 
able to do was "Contain" the case and 
"assist in keeping it out of the White 
House." (S.Tr. 2230.) If this testimony 
is corroborated, it will tend to estab-
lish that. a ' conspiracy to obstruct 
justice reached the highest level of 
government. 

Haldeman, after reviewing a tape 
recording of the meeting, has agreed 
that there was discussion of the 

indictment, ndictment, of the civil cases arising out of the break-in, of 
the possibility of a continuing grand 
jury investigation, of internal politics 
at the Committee for the Re-election 
of the Piesident, and of other matters. 
He denies, however, that respondent 
congratulated Dean on Dean's efforts 
to thwart the investigation. (S.Tr. 6090-93, 6456.). 

'If Haldeman's innocuous version of 
the meeting' can be sustained, it is 
'because the meeting only involved an 
innocent distussion of political inter-
ests. The question of Dean's perjury 
would then arise. Resolution of this 
conflict between two of the three 
persons present and an accurate 
knowledge of plans or admissions 
made, on this occasion would be of 
obvious aid to the grand jury's investi-
gation. 

Validity Questioned 
The point is raised that, as in Reyn-

olds, the sworn statements of witnesses 
should suffice and remove the need for 
access to documents deemed privileged. 
Though this might often be the case, 
here, unfortunately, the witnesses differ, 
sometimes completely, on the precise 
matters likely to be of greatest moment 
to the grand jury. Ironically, need for 
the taped evidence derives in part from 
the fact that witnesses have testified 
regarding the subject matter, creating 
important issues of fact for the grand 
jury to resolve. It will be noted as well 
in contradistinction to Reynolds, that 
this is a criminal investigation. Rather 
than money damages at stake, we deal 
here in matters of reputation and liberty. 
Based on this indisputably forceful show-
ing of necessity by the grand jury, the 
claim of privilege cannot be accepted 
lightly. 

In his brief of support, the special 
prosecutor outlines the grand jury's 
view regarding the validity of the re-
spondent's claim of privilege. Its opinion 
is that the right of confidentiality is 
improperly asserted here. Principally,  

the special prosecutor cites a substan-
tial possibility, based on the sworn 
testimony of participants, that the priv-
ilege is improperly invoked as a cloak 
for serious criminal wrongdoings. 

According to the testimony of John 
W. Dean, many of the conversations 
in which he participated were part 
and parcel of a criminal conspiracy to 
obstruct justice by preventing the 
truth from coming out about the addi-
tional participants in the original con-
spiracy to break into and wiretap the 
offices of the Democratic National 
Committee. He has testified that in 
the presence of H. R. Haldeman he 
told respondent on September 15, 1972, 
that "all [Dean] had been able to do 
was to contain the case and assist in 
keeping it out of the White House." 
Dean also told respondent that he 
"could make no assurances that the 
day would not come when this matter 
would start to unravel." 

Respondent allegedly congratulated 
him on the "good job" he was doing 
on that task. (S.Tr. 2229-30). Dean 
also has testified that on March 13, 
1973, respondent told him that re-
spondent had approved executive 
clemency for Hunt, and that there 
would be no problem in raising $1- 
million to buy the Watergate de-
fendants' silence (S.Tr. 2324). In addi-
tion, there is uncontradicted testi- 

, mony that respondent was briefed on 
Watergate on June 20, 1972, three 
days after the arrests, by Haldeman, 
Ehrlichman and Mitchell, his closest 
political advisers (S.Tr. 5924, 3407-
08). If these three told respondent all 
they allegedly knew, respondent 
would have been aware of details of 
the nascent cover-up. 

When Claim Fails 
It is true, of course, that other 

testimony indicates that the conversa-
tions did not include direct evidence 
of criminal misconduct. While this is 
not the time or place to judge credi- 

. bility, Dean's testimony cannot be 
dismissed out of hand. In fact, Halde-
man has confirmed many of the de-
tails of the meetings at which both 
he and Dean were present. The op-
posite conclusions he draws are based 
upon a different interpretation and 
different recollection of some of the 
details. 
If the interest served by a privilege is 

abused or subverted, the claim of priv-
ilege fails. Such a case is well described 
in Clark v. United States, 289 U.S. 1 
(1933), a decision involving the privi-
lege of secrecy enjoyed by jurors. 

The privilege takes as its postulate 
a genuine relation, honestly created 

and honestly maintained. If that con-
dition is not satisfied, if the relation 
is merely a sham and a pretense, the 
jury may not invoke a relation dis-
honestly assumed as a cover and 
cloak for the concealment of the 
truth. 

With the aid of this analogy (to the 
Attorney-client privilege) we recur to 
the social policies' competing for su-
premacy. A privilege surviving until 
the relation is abused and vanishing 
when abuse is shown to the satisfac-
tion of the judge has been found to be 
a workable technique for the protec-
tion of the confidences of client and 
attorney. Is there sufficient reason to 
believe that it will be found to be 
inadequate for the protection of a 
juror? No doubt the need is weighty 
that conduct in the jury room shall be 
untrammeled by the fear of embar-
rassing publicity. The need is no less 
weighty that it shall be pure and un-
defiled. A juror of integrity and rea-
sonable firmness will not fear to speak 
his mind if the confidences of debate 
are barred to the ears of mere im-
pertinence or malice. He will not 


