SFExaminerAUG: 1.9, 1973
Agnew Prohe

May Cause

Test of 25&!1
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WASHINGTON — There
are more questions than:an-
swers to date in the constitu-
tional quagmire presented
by . the legal problems of
President Nixon and Vice
President Agnew. But they
aré real, compelling and

shockmgly immediate.

They could brmg the first
test of the 95th Amedment,
which covers filling a Sncp
pre51dent1a1 vacancy by
nomination by the PreSIdent ,
and - confirmation by (*on
gress.

For example:

e If .indicted on chdrges'
growing out of the current
Baltimore federal investiga-
tion of contractor kickbacks,
would - Agnew (1) accept
trial while in office, (2) ms-
ist that the Supreme Court
first rule on thatissue or (3)
“stand down” by resigning
his office so he could he
]udged like any other citi-
zen?

e If he should resign,
would President Nixon —
whose own “separation of
powers” resistance to prose-
cutor intrusion is now in
court — delay. nominating a
suceessor until Agnew’s ver-
- diet was in? #

e If the vice president
was found innocent, as he
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1n51sts he- is, would the Pres-
ident then nominate him for
a return to his old job, or
turn fo someone else?

The:. 25th Amendment, so
recmﬂy brought under re-
tuds by Nixon’s Watergate
troubles  and Agnew s grand
jury scrutmy in his home
state of Maryland, provldes
in- Section 2:

“Whenever there is a va-
cancy in the office of the
vice president, the President
shall mominate a vice presi-
dent who shall take office
upon confirmation by a ma-
Joruy vote of both houses of
“Congress.”

The ° operative verb is
“shall’’ — the President
shall nominate and the vice

. president shall take office

upon confirmation.

But does “shall” mean a
presidential choice right
away.  tomorrow or next
week or next month? Does
the other ‘“shall” mean the
next step of confirmation by
both houses of Congress as

fast as they can call their

rolls?

Obviously not. Had it been
otherwise, by legislative
custom the amendment
would have specified a time
period of days or weeks
within 'which action had to

As- a matter of fact At was

ack‘nowledged in- Se"ﬁate de-

bate on the 25th*Amend-

ment, which dealt with the

modern problem of ‘presi-

dential succession; that

some period of fime could

elapse and that during such

time the speaker of the

house would be the next in

line of succession 4o the
presidency.

But the basic assumptlon,
understandably, was that
action would be ‘taken
promptly. )

In his Aug. 14 letter to
U.S. Attorney George Beall
in Baltimore, Agnew volun-
teered his records, and his
person for prosecutor inter-
rogation, but carefully re-
jected the “propriety of any
grand jury investigation of
possible wrongdoing on the
part of the vice president sl
long as he occupies that oft-
ice.” He viewed this as a
constitutional que-tion stjll
to be resolved. 5 B

Supreme Court

President Nixon’s attor-
neys argued in their “‘execu-
tive privilege” brief that the
‘President could only betried
on 'criminal charges atter
having been removed from
office by impeachment con-
viction. Only the Supreme
Court can say finally wheth-
er this applies equally to the
vice pres1dent




