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New Nixon:

‘Arguments
Over Tapest

Washmgton

___Attorneys for Pres1dent
Nixon - argued yesterday
that preserving the confi-
dentiality of White House
conversations is more ,1,m—
portant than convicting
former presidential aides’
accused of criminal actm :
ties.

In a supplemental br1ef
submitted to justify Mr. Nix-
on’s refusal to surrender
tape recordings subpoenaed
by Watergate specidiros
cutor Archibald Cox, at<
torneys also contended that'
the decision to put confiden-
tiality ahead of successful
prosecutions can be made
only by the President.

“It is exclusively for the
executive branch, and not
for “the courts, to decide
whether other governmerital
interests outweigh the inter-
est in a particular eriminal
prosecution,” the 16-page
brief said in part.

s EXCHANGE

With this filing, the ex-
change of briefs between the
White House and Cox came
to a end. The stage now is
set for oral arguments be-
fore U.S. District Judge
John J. Sirica next Wednes- '
day on-whether Mr. Nixon
can be ordered by the colirts
to“hand' over the tapes. ©

His defense, as outlined in
yesterday’s brief and an
earlier 34-page memoz;an-
dum, has wavered between
two extremes —sometimes
claiming 'a right to hold
back evidence even if it
means jeopardizing prosecu-
tions, sometimes deny,mff
that Cox needs the tapes to
press charges.

. The brief filed yestemay‘
sharply disputed the argu-
ment Cox made Monday
that the President, “like the
humblest citizen, has an en-
forceable legal duty not to
withhold from the grand
Jury matenal evidence”

, REPLY
“‘Th],s;,notlon that the ex-
traction of the last ounce of
flesh by the criminal pro-.
cess is the highest and most

thack = Up hi§" claims,

_ mine that ‘the 1equ1rezj; S
1of justice make jf necessaTY::

important purpose of gov-
ernment, rand- that, courts
haye. @he p.stLeJ:n to. impose
this goal on the chief execu-
tive . . . is not the law,” Mr.
Nixon’s lawyers said.
Chiding Cox for failing to

“Back Page Col. 1
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From Page 1
the
"White House brief added:

“If there be any“duthority
%r the proposition that the
ris Have power to. deter-

.th;kzi a prosedution continue,
ihauv,n the ‘executive branch
has st\elmmed to the con-

i. ,¥We are unaware
the special prose-

tried to pl iy down the relev-
ance of the'tapes by chal-
lenging: Cox’s contention
that their. ahsence could
“frustrate’ pl’osecutlon of
wrong doers in high places.”

More Watergate news
on Page 7.

The brief said, “The grand
jury investigation. was in
progress long before the ex-
istence of the tapes was
known ... there is much
other: evidence available to
the grand jury.”

Like Cox, Mr. Nixon’s at-
torneys focused on a federal
law,, the Jencks Act, and a
Supreme Court ruling,
Brady v. Maryland, that re-
quire prosecutors to drop
criminal cases if they are
unwilling to turn over to a
defendant government evid-
ence that tends to show his
innocence.

- But while Cox predicted
that these precedents, cou-
pled with Mr. Nixon’s
stance, could mean “some
possible indictments. . .

F.

‘\(l } r{ f"’

would have to be aban-
doned,” the White -House
counsel said that outcome
was ““far from obvious.”
The President’s attorneys
added, however, that even if
Cox’- assessment is correct,
Mr. Nixon will not. change
" his mind just because a
judge orders him to yield.
Nowhere in the supple-

mental brief or in the first
legal papers filed August 7
did the attorneys mention ;
‘whether the President, if hls*
rlghg;s are vindicated by the
courts, might later submit
the tapes voluntarily.

That possibility ‘has' been
raised in legal circles by
.people whg, think great dam-
‘age would” be done to“Mr.

Nixon’ S reputatlo

.go free by holding back cru-.
c1a1 evidence. )
Similarly, the White House
brief brushed over Cox’
suggestion that the tapes
might show that Mr. Nixon,
as well as his aides, wasin- :
volved in covering up the
Watergate break-in. The
brief, in fact, assumed Mr.

leqh’s innocence.
- REMARKS
The tapes may include re-
marks “‘that were part of a
conspiracy ... to obstruct

-justice” and evidence of per-

jury, the brief said, but
“that does not alter the fact
that the:President’s partici-
pation was pursuant to his
duty to take care that the
laws be carefully executed.”
He was merely trying to
“satisfy himself that justice
had been fully done in the
Watergate affair” by sound-
ing out his aides in the taped
conversations, the brief ag-
ded.

Mr. Nixon’s attorneys also
disputed Cox’ argument
that no precedent would be
set by complying with the
subpoena.

Citing Teapot Dome, scan-
dals in the administration of
President Ulysses S. Grant
and other ‘‘lamentable in-
stances in which persons in
high office betrayed. their
public trust,” the brief said
“any suggestion that this
case is unique . . . flies in
the face of hlstory ” It pre-
dicted that such cases would
arise again, and Mr. Nixon’s
action in this'¢asé could bind
future Présidents.”
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