Tusal to comply with the sub-
poenas, the defendant Presi-
dent relied in part on reasons
stated in letters dated July 6
and July 23, 1973, from him ,
to the chairman. Thus the de-
fendant President did willfully
and intentionally refuse to
comply with either subpoena,
in whole or in part.

1% NYTimes ¢ BUG 1 0 1973
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- T - . Speclal to The New York Titnes S ) At no time has the defend-
v . WASHINGTON, Aug. 9 — ~ - ant President moved in this
...*.Fallowing are excerpts from court or any other court to

A lthe text of the complaint ) . quash, modify or narrow the
-2 filed by the Senate Water- ¢ 1In order to aid and sup- scope of either subpoena.

".gate committee in - Federal « plement the exercise of this At no time has the de-

Disirict Court seeking to
+ icompel President Nixon to
- siake available recorded tapes
v .of White -House conversa-
tions:
7. This action seeks a declara-
© ., tary judgment, a mandatory
‘" injunction and a writ of
mandamus_to direct Richard
M. Nixon, individually and as
President of the United
. States, to comply with two
suppoenas duces tecum, duly
served upon him by the Sens
ate Select Committee on Pres-
idential - Campaign activities
pursuant to its authority un-

der Senate Resolution 60, 93d .

Congress, 1st session (1973).

This action -arises under
Article I of the Constitution
of the United States, which
vests investigative and legis-
lative powers in the Con-
gress of the United States,
and under Article II of the
Constitution of the United
States, which vests executive
powers in the President of
the United States.

JURISDICTION
The. jurisdiction of this
court rests on 28 U.S.C. Sec.
1331, granting to this court
“original jurisdiction of all
civil actions wherein the
matter in controversy ex-
ceeds the sum or value of
$10,000, exclusive of interest
and costs, and arises under
the Constitution, laws or
treaties of the United States.”
This case .arises under the
Constitution of the United
States. The matter in con-
troversy exceeds, exclusive
of interest and costs, the
sum of ten thousand dollars.
The jurisdiction of this
court- further rests on 28
U.S.C. Sec. 1345, granting to
this court “original jurisdic-
tion of all civil actions, suits
or proceedings commenced
by the United States” and on
Article III of the Constitution
of the United States, vesting
in this court jurisdiction over
“controversies to which the
United. States [is] .a. party.”
The plaintiff select commit-
tee is authorized to bring this
suit “on behalf of and in the
name of the United States”
by virtue of S. Res. 262. .
The jurisdiction of this
court further rests of 28
B:5.C. Sec. 1361, granting to
his ‘court- “original jurisdic-
tion of any action in the na-
s-ture of mandamus to compel
s an officer or employe of the
¢, United States or any agency
*sthereof to perform a duty
«owed to the plaintiff.”

-

fa: The jurisdiction of this-

scourt further rests on the
. Administrative - Procedure
isAct, 5 US.C. Sec 701-706,
tigtving this court jurisdiction

" ig-remedy any “legal wrong”
« suffered by the plaintiffs as
¢ the result of Presidential ac-
¢ tion for which no adequate
" reyiew proceeding is other-
, wise available. )

# court’s jurisdiction under the
¢ foregoing sections of the
¢ United States -Code and the
# United States Constitution,

" § the plaintiffs invoke the au-

¥

"« thority of this court to render

.« declaratory judgments and

» grant other relief under 28

"+ US.C. Secs. 2200 and 2202,

3

- #and to issue “all writs neces-

»sary or appropriate in aid
w . LI P
¢ of [its] jurisdiction and ag-

¥ greeable to the usages and

« principles of law” under 28
*U.S.C. Sec. 1651.

“STATEMENT OF FACTS
& By virtue of Sec. 3 (A) (5)
$of S. Res. 60, the plaintiff
#select Committee is empow-
Yered “to.require by subpoena
or order any department,
*agency, officer, or employe of
sthe executive branch of the

—— M

*United States Government,

¥Or any private person, firm,
¥or corporation, or any officer
jor former officer or employe
‘of any political committee or

* [organization to produce for

+its consideration or for use
ras evidence in its investiga-
+tion and study any books,

; "‘e-he_cks, canceled checks, cor-

réspondence, communications,
documents, papers, physical
€vidence, records, recordings,
tapes, or materials relating to
any of the matters or ques-
{ions it is authorized to in-
vestigate ‘and study which
they or any of- them ‘may
have in their custody or under
their control.” - T

1 Pursuant to this section,
the plaintiff select committee,
¢n July 23, 1973, addressed
two subpoenas duces tecum,

signed by its chairman, to |

" “President Richard M. Nixon, '

the White House, Washing-
ton, D.C.,” which sought spec-
ified material within the de-
endant President’s sole pos-
%essi-on, custody or control.
oth subpoenas were duly

gerved -on that date.

i Both of the aforesaid sub- |

goenas were returnable on
july 26, 1973, at 10 AM, at
the Caucus Room, 0Id Senate
Office Building. Neither on
that date nor on any other

gate has the defendant Presi- |

ent compiled with the sub-
@oenas or otherwise made
available to the select com-
thittee the materials demand-
€d. The defendant President’s
refusal to comply with the
subpoenas was announced in
a letter on July 25, 1973,
which was addressed to Sena.
tor Sam J. Ervin Jr., chairman
of the select committee, and
received by him on July 28,
1973.

- In justification of his re.

fendant President denied that
he has the sole bossession,
custody and control of all
the materials requested in the
aforesaid subpoenas or de-
nied that he is capable of
submitting-those materials to
the select committee in com-
pliance herewith,

In a letter dated July 23,
1973, to the chairman of the
select committee, the defend-
ant President stated that .
“the tapes, which have been
under my sole personal con-
trol, will remain so.”

The electronic tapes and
other materials sought by the
aforesaid subpoenas, which
relate to alleged criminal acts
in connection with the Presi-
dential campaign and election
of 1972, are relevant to the
subject matters of the select
committee’s investigation pur-
suant to S. Res. 60.

With respect to the tapes,
the defendant President, in
his letter dated July 23, 1973,
to the chairman of the select.
committee has conceded the
relevance of those tapes to
the select committee’s inves-
tigation, stating:

“The fact is that the tapes
would not finally settle the
central issues before your
committee.- Before their ex-
istence  became publicly -
known, I personally listened
to a number of them. The
tapes are entirely consistent
with what I know to be the
truth and what I have stated
to be the truth. However, as
in any verbatim recording of
informal conversations, they
contain comments that per-
sons with different perspec-
tives and motivations would
inevitably interpret in differ-
ent ways.”

Moreover, sworn testimony
of John Wesley Dean 3d and
H. R. Haldeman before the
select committee has demon.
stated that the subject mat-

- ter of the five specified con-

versations falls within the
investigatory jurisdiction of
the select committee.

Furthermore, the defendant
President, acting through his
special counsel, has revealed
alleged facts demonstrating
that the subject matter of -
thése conversations is within
the select committee’s juris-
diction.

CAUSE OF ACTION

The defendant President’s
refusal and failure to make
available the electronic tapes
and other materials in re-
Sponse to the select commit-
tee’s lawfully issued sub-
boenas are unlawful, unwar-
ranted and in breach of his
legal duty to respond to and
to comply with such sub-
poenas, )

The defendant President’s
refusal and failure to make ,
available  said electronic
tapes and other matenials
cannot be excused or justi-
fied by resort to ;any Presi-
dentia] bower, prerogative or
privilege. .

If there be any doctrine of
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President of ihe United States,

The White House ,
Washington, D.C, 20500
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F
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T}_1e opening page of the document fileq by the Senate Watergate committee in U.S,
District Court, Washington, It asks that the President be ordered to turn over to

the committee tapes of conversations and other records.



Presidential power, preroga-
tive or privilege that protects
materials in the possession,
custody or control of the Pres-
ident, such a doctrine does
not extend to the protection
of materials relating to al-
leged criminal acts ‘and thus
cannot justify the refusal of
the defendant President to
respond to or comply with
the two subpoenas.

If there be any Presidential
power, prerogative or privi-
lege that renders confidential
and protects materials in the
possession, custody or con-
trol of the President, that
confidentiality — has - been
breached and the alleged
power, prerogatives or privi-
lege has been waijved in
regard to certain, if not all,
of the materials sought by
the select committee’s sub-
poenas because the defend-
ant President has himself
partially revealed the con-
tents of these materials and
has permitted his agents and
subordinates, both __present
and past, to reveal portions
or versions of these mate-
rials. Thé breach of confi-
dentiality and the waiver of
any alleged  Presidential
power, prerogative, or privi-

lege are the result ‘ot the *

following  actions
other):

-(A) The defendant Presi-
dent’s statement of May 22,
1973, that: i

“Executive privilege will
not be invoked as to any tes-
timony concerning possible
criminal * conduct or discus-
sions of possible criminal
conduct, in the matters pres-
ently under, investigation,
including the Watergate af-
fair and the alleged cover-

up k2l N

(among

the defendant President and
his agents asserting that the
defendant President would
not invoke executive privilege
or the attorney client privi-
lege in regard to the testi-
mony of certain present and
former aides before the select
committee,

(C) The communications by
the  defendant President’s
counsel to the select commit-
tee purporting the summarize

kB) The communications by

certain Presidential' meetings

and telephone conversations -

with John Wesley Dean 3d.

(D) The defendant Presi-
dent’s action in turning over
certain of the tapes now un-
der subpoena to H. R, Halde-
man, a private citizen, who
was instructed by the defend-
ant President that he could
listen to them.

The investigation of the
plaintiff select committee is
a continuing one, for which
the subpoenaed electronie
tapes and other materials are
vitally and immediately need-
ed if the select committee’s
mandate and responsibilities
under S. Res. 60 are to be
fulfilled.

The defendant President’s
continuing refusal and failure
to comply with the select
committee’s lawful subpoenas
are irreparably injuring the
work of the select commit-
tee and the interests of the

- United States on whose be.

half‘and in whose name the
select committee sues,

There is no remedy at law
adequate and appropriate in
the present circumstances to
the resolution of its contro-
versy, which is of widespread
public interest and concern,
and relief through injunction
and/or mandamus is there-
fore in order.

MEMORANDUM IN
SUPPORT OF MOTION
TO REDUCE TIME FOR
ANSWER OR RESPONSE

Resolution of the contro-
versy that is the subject of
this lawsuit is undisputedly
of great moment,.

We submit to the court
that the parameters of . the
Watergate affair must be
promptly determined so that
the uncertainty and divisive-
ness that is abroad in the na-
tion can be ended. The court,
in the present motion, is
asked to quicken that result.

The Federal rules do not
specifically provide for re-
ducing the time to answer,
but there appears no doubt
that this court can do so. As
ProfessorCharlesAIanWright,
now the President's special
counsel, has written in his
treatise on Federal procedure:

. “Although ‘the Federal rules |
do not. expressly give the |
court power to’ shorten the
period, it probably has inher.
ent power to do so in the
face of special circum.
stances.” Wright and Miller,
Federal Practice and Proced.
ure, Sec, 1346, at 529-30
(1968).

In addition to the national
need for prompt determina-
tion of the present con- i
troversy, there are other i
considerations supporting the -
bresent request. The 60-day ‘
rule was propounded in the
recognition that it takes a
normal complaint against the
Government considerable
time to sift through appro-
priate channels. In the usual
circumstances, 60 days is
needed to inform concerned
officials of the jawsuit and
allow them to make deter-
minations as to an appro-
priate response. .

These factors are not rele-
vant here. This suit runs
directly - against the Presi-
dent. His own counsel have
been served with the com-
plaint apd, apparently, will
personally handle the case.
The President and his counsel
have been aware that this
litigation was imminent since
July 26, 1973, when the
select committee in public
session voted its investiga-
tion. Surely, the President’s
counsel are well advanced in
their preparation for this
case and can, without undue
difficulty, answer or respond
to the present ‘complaint
within 10 days.

In this regard, we observe
that the President and his
counsel have - already re-
sponded with lengthy papers
to the show cause order
issued by this court upon
petition of the special prose-
cutor who seeks similar
materials in connection with
proceedings before the grand
jury. The issues in the show
cause proceeding and the
present one are similar (al-
though not identicai) and the
President’s show cause papers
demonstrate that his counsel
are fully conversant with the .
basic principles they intend
to urge in the case at bar.
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