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ixon on Shaky G
round, L

aw
yers Say 

B
y C

. P. M
cC

arthy 

P
resid

en
t N

ix
o
n
 is o

n
 

sh
ak

y
 leg

al g
ro

u
n
d
 in

 h
is 

battle w
ith the S

enate com
-

m
ittee investigating W

ater-
gate. 

T
hat w

as the m
ajority opi-

nion of several local consti-
intional law

 experts ques-
tioned by T

he E
xam

iner as 
h e W

atergate com
m

ittee 
m

oved into the unprecedent-
ed

 p
o
sitio

n
 o

f tak
in

g
 th

e 
P

resident to court. 
T

h
e issu

e —
 th

e P
resi-

dent's rejection of com
m

it=
 

t e e su
b
p
en

as fo
r W

h
ite 

H
ouse records and tape re-

cordings —
 pits the presi-

dency against C
ongress in 

o
n
e o

f th
e m

o
st d

ram
atic 

constitutional confrontations 
in history. 

It is a sh
o
w

d
o
w

n
 so

m
e 

constitutional law
 experts in 

the B
ay A

rea see the P
resi-

dent losing. B
ut at least one 

expert thinks it is an unw
ar-

ranted confrontation and be-- 
H

eves the courts should re-
ject the w

hole m
atter. 

F
ight It O

ut , 
T

he courts should not be 
involved," said P

rofessor 
Jesse C

hoper, w
ho teaches 

co
n
stitu

tio
n
al law

 at th
e 

U
niversity of C

alifornia at 
B

erkeley. "I think the m
ajor 

fu
n
c
tio

n
 o

f th
e
 fe

d
e
ra

l 
courts is to secure the rights 
of individuals and not to act 
as um

pire betw
een the C

on-
gress and the P

resident." 
if the court chooses. not 

Jesse C
hoper 

to
 d

ecid
e," C

h
o
p
er said

, 
"an

d
 ju

st leav
es it to

 th
e 

respective parties' ow
n de-

vices, the respective parties 
have plenty of devices." 

H
e said C

ongress has cer-
tain options —

 such as refus-
ing to approve presidential 
nom

inations —
 to use in bar-

gaining w
ith the P

resident. 
Sen. G

ravel C
ase 

A
n
d
 C

o
n
g
ress, C

h
o
p
er 

n
o
ted

, d
o

es h
o
ld

 th
e ace. 

"T
he ultim

ate option, and I 
am

 by no m
eans suggesting 

it," he said, "is to im
peach 

the P
resident." 

A
 different view

 w
as taken 

by P
rofessor P

eter D
onnici 

o
f th

e U
n
iv

ersity
 o

f S
an

 

'W
here D

oes 
E

xecutive 
P

rivilege 
E

nd?' 

Francisco law
 school. 

"T
his ease is going to give 

the court the opportunity to 
m

ake som
e law

," he said. 
"In

 th
e fu

tu
re w

e'll k
n
o
w

 
w

hat the P
resident w

ill be 
able to get aw

ay w
ith and 

w
hat the P

resident w
on't be 

able to get aw
ay w

ith." 
"It's an

 area o
f law

 th
at 

has received alm
ost no at-

tention by the courts," he 
said, but he noted sim

ilari-
ties w

ith
 th

e case o
f S

en
. 

M
ike G

ravel of A
laska and 

the P
entagon P

apers. 
W

hen G
ravel refused to 

tell a B
ostom

grand jury how
 

h
e
 a

c
q
u
ire

d
 th

e
 se

c
re

t 
papers, the S

uprem
e C

ourt 
ruled that G

ravel's S
enate 

P
eter D

on
n

ici 

im
m

unity did not extend to 
m

atters o
th

er th
an

 im
m

e-
diate congressional b u s 1- 
ness. S

am
e for P

resident 
"I th

in
k
 th

e sam
e ru

le 
w

ould apply tow
ard execu-

t i v e im
m

unity," D
onnici 

said
. "If it's arg

u
ab

le th
at 

so
m

e o
f th

ese tap
es an

d
 

papers concern activities not 
norm

ally w
ithin the P

resi-
dent's duties —

 such as ille-
gal goings-on to get elected 
—

 the im
m

unity w
ould not 

cover it. 
"N

o
w

h
ere in

 th
e P

resi-
dent's duties is he author-
ized to com

m
it crim

inal ac- 
tivities, 	

s o 	
im

m
unity 

shouldn't apply to that." 
W

hat M
ay happen, says 

D
onnici, is that som

e court, 
possibly in closed session, 
w

ill have to review
 the tapes 

and docum
ents to see if they 

do fall under the protection 
of executive privilege. 

"W
hat w

ill be interesting 
to 

see 
is if th

e P
resid

en
t 

w
ould turn them

 over to a 
court trying to decide." 

Sed N
ixon D

efeat 
B

oth P
rofessor W

illiam
 

C
ohn of Stanford U

niversity 
and Jon V

an D
yke, associate 

professor at H
astings C

ol-
leg

e o
f th

e L
aw

, see th
e 

courts ruling against P
resi-

dent N
ixon. C

ohn cautioned, 
how

ever, that he distrusts 
anyone w

ho says w
ith con-

fidence that one side or the 
other w

ill w
in this battle. 

"I don't know
 how

 anyone 
can

 b
 e co

n
fid

en
t w

h
ere 

there has been no judicial 
decision. A

s far as court de-
cisions go, it is totally unpre-
cedented," C

ohn said. 
"If you recognize there is 

som
e executive privilege," 

said C
ohn, "the question is 

w
here it ends." 
V

an D
yke sees the N

ixon 
arg

u
m

en
t as "to

tally
 re-

orienting w
hat the founding 

fathers had in m
ind. 

"H
e seem

s to
 b

e say
in

g
 

h
e w

as g
iv

en
 a fo

u
r-y

ear 
m

andate to act as irrespon-
sib

ly
 as h

e ch
o
o
ses. T

h
at 

seem
s to

 b
e tw

istin
g
 th

e 
co

n
stitu

tio
n
 o

n
 its h

ead
." 

said V
an D

yke. 


