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ests C
ox' P

ow
er 

B
y S

anford U
ngar 

W
ashington P

ost S
taff W

riter 
T

h
e co

n
tro

v
ersy

 o
v
er ac-

cess to
 P

resid
en

t N
ix

o
n
's 

tape recordings of staff con-
feren

ces h
as d

ev
elo

p
ed

 in
to

 
th

e first g
en

u
in

e test o
f th

e 
in

d
e
p
e
n
d
e
n
c
e
 o

f sp
e
c
ia

l 
W

atergate prosecutor A
rchi-

bald C
ox. 

It is p
erh

ap
s th

e first area 
into w

hich C
ox has ventured 

w
here he risks being told by 

h
is n

o
m

in
al su

p
erio

rs---A
t-

to
rn

e
y
 G

e
n
e
ra

l E
llio

t L
. 

R
ich

ard
so

n
 an

d
 th

e P
resi-

d
en

t h
im

self—
th

at h
e h

as 
g
o
n
e to

o
 far. 

U
ntil now

, C
ox has m

oved 
w

ith boldness and im
punity 

to
 su

b
p
o
en

a M
r. N

ix
o
n
's 

tap
es an

d
 to

 ch
allen

g
e in

 
th

e fed
eral co

u
rts th

e P
resi-

dent's broad view
 of execu-

tive privilege. 
A

t a press conference yes-
terd

ay
, th

e sp
ecial p

ro
secu

-
tor im

plied that he has R
ich-

ardsons explicit support, be-
cau

se th
e A

tto
rn

ey
 G

en
eral 

o
rig

in
ally

 "m
ad

e it clear I 
w

o
u
ld

 b
e en

tirely
 free to

 
pursue'the evidence." 

B
u
t R

ich
ard

so
n
 h

as n
o
t 

spoken directly on the issue 
of the tapes. 

T
h
e A

tto
rn

ey
 G

en
eral is-

su
ed

 a statem
en

t T
u
esd

ay
, 

o
b
se

rv
in

g
 th

a
t C

o
x
 w

a
s 

"actin
g
 in

 fu
ll acco

rd
 w

ith
  

th
e
 re

q
u
ire

m
e
n
ts o

f h
is 

jo
b
." R

ich
ard

so
n
 ad

d
ed

 to
 

reporters, how
ever, that he 

did not necessarily feel that 
C

ox has a clear "right of ac-
cess" to the tapes. 

A
nd a day earlier, C

harles 
A

. W
right, the U

niversity of 
T

exas law
 professor w

ho is 
co

n
su

ltin
g
 w

ith
 th

e W
h
ite 

N
ew

s A
n

a
lysis 

H
o
u
se o

n
 th

e m
atter, re-

m
in

d
ed

 C
o
x
 in

 a letter th
at 

h
e is "an

 o
rd

in
arf p

ro
secu

- 
subject 

 
 
t
o
 
t
h
e
 
i
n
-

structions of your superiors, 
u
p
 to

 a
n
d
 in

c
lu

d
in

g
 th

e
 

P
resident." 
T

he question that w
as be-

in
g
 ask

ed
 in

 h
ig

h
 Ju

stice 
D

ep
artm

en
t circles as th

e 
w

eek w
ore on w

as w
hether 

and w
hen the W

hite H
ouse, 

if it is losing in court, m
ight 

choose to exert that author-
ity

 an
d
 issu

e "in
stru

ctio
n
s" 

that undercut C
ox. 

S
o
m

e so
u
rces in

 th
e d

e-
partm

ent pointed out yester-
day that one chip the P

resi-
d
e
n
t m

ig
h
t u

ltim
a
te

ly
 

choose to play is the stand-
ing rule that no governm

ent 
a
tto

rn
e
y
 m

a
y
 a

p
p
e
a
l a

 
low

er-court decision w
ithout 

the perm
ission of the solici- 

fo
r g

en
eral, w

h
o
 g

en
erally

 
rep

resen
ts th

e fed
eral g

o
v
-

ernm
ent in all cases before 

the S
uprem

e C
ourt. 

T
he current solicitor gen-

eral is a new
 m

an, Y
ale law

 
school P

rofessor R
obert H

. 
B

ork, w
hose view

s on the is-
su

e in
 th

e tap
e co

n
tro

v
ersy

 
are not publicly know

n. 
B

ut B
ork, w

ho is him
self 

responsible to the P
resident 

th
ro

u
g
h
 th

e A
tto

rn
ey

 G
en

-
eral, co

u
ld

 th
eo

retically
 b

e 
directed by his superiors to 
step into the case. 

A
cco

rd
in

g
 to

 th
e o

fficial 
"duties and responsibilities" 
spelled out for C

ox w
hen he 

w
as appointed, he has "full 

authority" for, am
ong other 

things: 
• "R

ev
iew

in
g
 all d

o
cu

-
m

entary evidence available 
from

 any source, as to w
hich 

he shall have full access." 
• "D

eterm
in

in
g
 w

h
eth

er 
o
r n

o
t to

 co
n
test th

e asser-
tion of 'executive privilege' 
or any other testim

onial privi-
lege." 

• "Initiating and conduct-
ing prosecutions, fram

ing in-
d
ictm

en
ts, filin

g
 in

fo
rm

a-
tio

n
s, an

d
 h

an
d
lin

g
 all as-

pects of any cases w
ithin his 

ju
risd

ictio
n
 (w

h
eth

er in
iti-

ated
 b

efo
re o

r after h
is as-

sum
ption of duties), includ-

ing any appeals." 

T
h
e g

en
eral u

n
d
erstan

d
-

in
g
 at Ju

stice n
o
w

 is th
at 

B
ork need not be consulted, 

even in a pro form
a m

anner, 
before C

ox files or argues an 
appeal. 

B
o
rk

 is ex
p
ected

 to
 tak

e 
a back seat if and w

hen the 
issu

e reach
es th

e S
u
p
rem

e 
C

o
u
rt, w

ith
 tw

o
 o

th
er p

ro
-

fesso
rs, C

o
x
 an

d
 W

rig
h
t, 

fig
h
tin

g
 it o

u
t b

efo
re th

e 
justices —

 unless, of course, 
the W

hite H
ouse orders him

 
to get involved. 

O
ne high-ranking Justice 

D
ep

artm
en

t o
fficial su

g
-

g
ested

 y
esterd

ay
 th

at th
e 

S
uprem

e C
ourt m

ight even 
in

v
ite

 B
o
rk

 to
 e

n
te

r th
e
 

case, m
ore or less as a neu-

tral am
icus curiae (friend of 

th
e
 c

o
u
rt) w

h
o
se

 v
ie

w
s 

w
ould be useful in resolving 

the dispute. 
B

ut another observed that 
th

e h
ig

h
 co

u
rt m

ay
 sim

p
ly

 
refu

se to
 tak

e th
e case as 

posed by the C
ox subpoena 

to
 th

e
 P

re
sid

e
n
t, o

n
 th

e
 

g
ro

u
n
d
s
 th

a
t it is

 a
n
 

"in
tern

al ex
ecu

tiv
e b

ran
ch

 
squabble" w

ithout "properly ' 
adverse parties." 

A
rticle III of the C

onstitu-
tio

n
, w

h
ich

 estab
lish

ed
 th

e 
fed

eral ju
d
iciary

, say
s th

at 
"sh

all ex
ten

d
 . .. to

 co
n
tro

-
th

e
 p

o
w

e
r o

f th
e
 c

o
u
rts  

versies to w
hich the U

nited 
S

tates shall be a party." 
T

h
e o

fficial n
o
ted

 th
at it 

is u
n
c
le

a
r w

h
e
th

e
r th

e
 

c
o
u
rts h

a
v
e
 ju

risd
ic

tio
n
 

over a controversy betw
een 

tw
o
 o

fficials o
f th

e ex
ecu

-
tiv

e b
ran

ch
, th

e P
resid

en
t. 

and the special prosecutor. . 
T

h
at p

ro
b
lem

 w
o
u
ld

 b
e 

av
o
id

ed
, o

f co
u
rse, if th

e 
first subpoena case to reach 
the high court w

ere the one 
grow

ing out of the dem
and 

for the P
resident's tapes by 

the S
enate select W

atergate 
com

m
ittee. 

In that event, the justices 
w

ould be m
ediating betw

een 
the executive and legislative 
b
ran

ch
es, a ro

le th
ey

 h
av

e 
perform

ed in the past—
m

ost 
recen

tly
, fo

r ex
am

p
le, in

 
cases co

n
cern

in
g
 th

e in
-

v
o
lv

em
en

t o
f S

en
. M

ik
e 

G
ravel (D

-A
laska) in disclo 

sure of the P
entagon P

apers 
an

d
 th

e crim
in

al ch
arg

es 
ag

ain
st fo

rm
er S

en
. D

an
iel 

B
rew

ster (D
-M

d.). 
B

u
t th

ere to
o
, B

o
rk

's p
o
-

tential role as solicitor gen-
eral w

ould be a m
ajor ques-

tion m
ark. If he represented_ 

the W
hite H

ouse against the 
S

en
ate, as h

e w
o
u
ld

 n
ir-

m
olly be expected to do, he 

m
ight appear to have a con-

flict o
f in

terest in
 th

e co
m

-
panion case concerning the 
C

ox subpoena. 


