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A
 F

lexible R
ecord 

B
y I. F

. S
tone 

R
eading S

uprem
e C

ourt decisions is 
a g

o
o
d
 d

eal lik
e read

in
g
 tea leav

es. 
Y

ou can alw
ays find w

hat you're look-
in

g
 fo

r. W
ith

 th
at cav

eat, it m
ay

 b
e 

useful to notice that last year's deci-
sio

n
 b

y
 th

e S
u
p
rem

e C
o
u
rt in

 th
e 

C
aldw

ell case found the four N
ixon 

appointees subscribing to a doctrine 
w

hich could decide the com
ing liti-

g
atio

n
 o

v
er th

e E
rv

in
 an

d
 C

o
x
 su

b
-

poenas to N
ixon. T

his is the doctrine 
that no one, not even the P

resident, is 
im

m
une to judicial process. 

It w
as a fo

o
tn

o
te to

 th
e m

ajo
rity

 
decision in the C

aldw
ell case w

hich 
called attention to the only precedent 
for issuing a subpoena to a P

resident. 
T

he m
ajority, in holding that the F

irst 
A

m
endm

ent did not exem
pt new

sm
en 

from
 subpoena, reiterated as a "long 

stan
d
in

g
 p

rin
cip

le" th
at "th

e p
u
b
lic 

has a right to every m
an's evidence" 

an
d
 th

en
 in

 a fo
o
tn

o
te recalled

 th
at 

C
hief Justice M

arshall in the •trial of 
A

aro
n
 B

u
rr "o

p
in

ed
 th

at in
 p

ro
p
er 

circu
m

stan
ces a su

b
p
o
en

a co
u
ld

 b
e 

issued to the P
resident." 

L
ike other D

elphic oracles, the S
u- 

p
rem

e C
o
u
rt alw

ay
s p

ro
v
id

es itself 
w

ith loopholes for unexpected con-
tingencies. W

hat the N
ixon appointees 

w
ere w

illin
g
 to

 assert as law
 w

h
en

 
confronted w

ith a N
ew

 Y
ork T

im
es 

new
sm

an trying to protect his sources 
in the B

lank P
anthers, they m

ay not 
be w

illing to apply w
hen M

r. N
ixon re-

fusal to hand over those tapes com
es 

before them
. 

T
heir first escape hatch is indicated 

in the w
ording of the footnote itself. 

W
hat are the "proper circum

stances" 
in w

hich a subpoena m
ay be issued to 

a P
resident? A

dditional escape hatches 
w

ere also m
ade available in a quali-

fying clause the judges added to the 
"long-standing principle" they cited. 
T

he qualifying clause said "except for 
those persons protected by a consti-
tu

tio
n
al, co

m
m

o
n
 law

 o
r statu

to
ry

 
privilege." 

T
his invites M

r. N
ixon's claim

 of con-
stitutional im

m
unity under the nebu-

lous doctrines of separation of pow
ers 

and executive privilege. C
an a P

resi-
dent block the investigation of possible 
crim

es by pleading either? If the S
u-

prem
e C

ourt says he can, a P
resident 

and his entourage m
ay com

m
it crim

es 
and suppress the evidence. 

T
his brings us to a w

idely m
isun-

derstood aspect of C
hief Justice M

ar-
sh

all's actio
n
 in

 th
e B

u
rr case. In

 
those days, S

uprem
e C

ourt Justices 
tried

 cases o
n
 circu

it. It w
as in

 th
is 

capacity that M
arshall presided at the 

trial of A
aron B

urr for treason. H
e did 

rule that a subpoena could be issued 
against the P

resident and he did issue 
such a subpoena to T

hom
as Jefferson 

requiring him
 to appear and produce 

the fam
ous W

ilkinson letter w
hich led 

to B
urr's arrest. B

ut M
arshall never 

tried
 to

 serv
e th

e su
b
p
o
en

a o
n
 th

e 
President. 

T
he B

urr affair, insofar as that sub-
poena is concerned, w

as a stand-off. 
M

arshall w
as a cautious m

an; he knew
 

he had no w
ay to com

pel service and 
appearance if the P

resident balked. 
Jefferson, on the other hand, assert-

ed som
e bold and sw

eeping concep-
tions of executive privilege in defying 
M

arshall but m
ade the assertions in 

private correspondence w
ith the prose-

cutor. T
hese have often been cited in 

recent years for P
residential privilege 

and no doubt w
ill be cited again by 

N
ixon's law

yers. 
B

ut like M
arshall's opinion, Jeffer-

son's letters don't constitute m
uch of 

a precedent. Jefferson—
though breath- 

ing defiance privately—
quickly handed 

o
v
er th

e d
esired

 d
o
cu

m
en

t to
 th

e 
p
ro

secu
to

r fo
r p

resen
tatio

n
 to

 th
e 

court, and even offered as a com
pro-

m
ise to testify by deposition. 
R

ao
u
l B

erg
er in

 a fresh
 an

d
 ex

-
haustive study of executive privilege 
in the U

.C
.L

.A
. L

aw
 R

eview
 in A

ugust, 
1965, show

ed that the prosecutor—
and 

this is highly relevant to the com
ing 

confrontation—
"w

as w
illing to show

 
th

e en
tire letter to

 th
e co

u
rt . . . to

 
suppress so m

uch of the letter as w
as 

not m
aterial to the case." T

his is one 
w

ay the courts could handle M
r. N

ix-
o
n
's claim

 th
at th

e tap
es co

n
tain

 
extraneous and confidential m

atter. 
T

he truth is that •in the M
arshall-

Jefferson confrontation both m
en w

ere 
em

b
arrassed

 b
y
 th

eir p
rev

io
u
s p

o
-

sitions. M
arshall w

as a F
ederalist and 

the F
ederalists w

ere accused by the 
Jeffersonians of trying to place' the 
P

resident above the law
. In the B

urr 
trial M

arshall w
as handing dow

n Jef-
fersonian doctrine w

hile Jefferson w
as 

talking like a F
ederalist. E

ven so great 
a libertarian had grow

n a little heady 
on the w

ine of P
residential office. 

I. F
. Stone is an author and new

s-
paperm

an. 


