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S
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O
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In 
the view

 of som
e constitutional 

e
x

p
e
rts, th

e
 W

h
ite

 H
o

u
se

's 
m

o
st recen

t in
terp

retatio
n
 o

f 
ex

ecu
tiv

e p
riv

ileg
e •h

as in
-

creased
 th

e lin
elih

o
o

d
 th

at th
e 

c
o
u
rts w

ill fo
rc

e
 P

re
sid

e
n
t 

N
txon to release the W

atergate 
tap

es. 
"T

h
ey

 h
av

e n
o
w

 co
n
ced

ed
 

th
at if a g

iv
en

 su
b

ject m
atter 

h
as to

 d
o

 w
ith

 th
e P

resid
en

t's 
role as head of the R

epublican 

p
arty

, it's n
o
t p

riv
ileg

ed
," said

 
S

anford B
. K

adish, a professor 
o

f • law
 at th

e U
n

iv
ersity

 o
f 

C
a
lifo

rn
ia

 a
t B

e
rk

e
le

y
. H

e
 

added: 
"T

h
at's th

e k
in

d
 o

f issu
e th

e 
courts are equipped to deci 

de. 
T

h
ey

'v
e co

n
ced

ed
 aw

ay
 w

h
at 

th
ey

 m
ig

h
t o

th
erw

ise h
av

e ar-
g

u
ed

, a b
ro

ad
, sw

eep
in

g
 sco

p
e 

of P
residential privilege." 
`C

onstitutional D
uties' 

M
r. K

a
d
ish

 w
a
s o

n
e
 o

f a
 

num
ber of law

 professors con-
tacted follow

ing a W
hite H

ouse 
b

riefin
g

 to
d

ay
 b

y
 C

h
arles A

. 
W

right, him
self a constitutional 

ex
p
ert fro

m
 th

e U
n
iv

ersity
 o

f 
T

exas L
aw

 S
chool, w

ho is ad-
vising M

r. N
ixon on the W

ater-
;ate case. 

M
r. W

rig
h
t to

ld
 rep

o
rters 

th
at th

e P
resid

en
t w

o
u
ld

 n
o
t 

w
ithhold from

 C
ongress or from

 
A

rchibald C
ox, the special W

a-
terg

ate p
ro

secu
to

r, an
y

 d
o

cu
-

m
en

ts o
r o

th
er m

aterials th
at 

dealt w
ith M

r. N
ixon's "duties 

is th
e h

ead
 o

f th
e R

ep
u

b
lican

 
)arty," or any P

residential  

papers that had lost their "con-
fid

en
tiality

" th
ro

u
g
h
 p

u
b
lic 

disclosure. 
B

u
t h

e said
 th

at h
e reg

ard
ed

 
th

e
 ta

p
e
 re

c
o

rd
in

g
s o

f th
e
 

P
resid

en
t's co

n
v
ersatio

n
s an

d
 

telephone calls concerning the 
W

atergate case as nonpolitical 
an

d
 "g

o
in

g
 to

 th
e P

resid
en

t's 
co

n
stitu

tio
n

al d
u

ties" as ch
ief 

ex
ecu

tiv
e. M

r. C
o
x
 an

d
 th

e 
S

en
ate W

aterg
ag

e co
m

m
ittee 

h
av

e filed
 su

b
p

o
en

as seek
in

g
 

the tapes. 
P

rincipal Im
portance 

T
he 

issu
e o

f th
e tap

es, M
r. 

K
adish said, w

as now
 "a readily 

justiciable one," since the court 
w

o
u
ld

 n
o
t h

av
e to

 d
ecid

e th
e 

trickier q
d

estion
 of w

 eth
er th

e 
judiciary and legislative branch 
h

ad
 an

 ab
solu

te righ
t to p

ro-
cu

re in
form

ation
 from

 th
e ex-

ecutive, but only w
hether 

th
e m

aterial in
 th

e tap
es and 

oth
er su

b
p

oen
aed

 
docum

ents 
w

as p
o
litical in

 n
atu

re. 
A

c
c
o
rd

in
g
 to

 M
e
lv

ille
 B

. 
N

im
m

er, a professor of consti-
tu

tio
n

al law
 at th

e U
n

iv
ersity

 
o
f C

alifo
rn

ia at L
o
s A

n
g
eles, 

M
r. W

right's relelation that in-
fo

rm
atio

n
 th

at w
as n

o
 lo

n
g

er 
confidential w

ould not be con-
sidered privileged am

ounted to 
a w

aiv
in

g
 o

f ex
ecu

tiv
e p

riv
i-

lege w
ith respect to the tapes. 

M
r. N

im
m

er n
o
ted

 th
at th

e 
P

resid
en

t, in
 h

is statem
en

t o
f 

M
ay

 2
2
, h

ad
 d

eclared
 th

at h
is 

aid
es an

d
 fo

rm
er aid

es w
o

u
ld

 
n
o
t b

e p
rev

en
ted

 fro
m

 testify
-

in
g
 b

efo
re th

e S
en

ate o
r th

e 
g

ran
d

 ju
ry

 ab
o

u
t "p

o
ssib

le 
crim

inal conduct or discussions 
of possible crim

inal conduct" in  the W
atergat case. 

Jo
h

n
 W

. D
ean

 3
d

, th
e d

is-
m

issed
 W

h
ite H

o
u

se co
u

n
sel, 

h
as to

ld
 th

e S
en

ate co
m

m
ittee 

in detail of his discussions w
ith 

M
r. N

ix
o
n
 o

v
er th

e W
aterg

ate 
affair. M

r. D
ean has contended 

th
at th

ey
 sh

o
w

 th
at th

e P
resi-

dent w
as deeply involved in the 

effo
r to

 co
v
er u

p
 th

e scan
d
al. 

T
h
e reco

rd
in

g
s o

f th
e N

ix
o
n
-

D
ean conversations are of prin-

cip
al im

p
o
rtan

ce am
o
n
g
 th

o
se 

that have been subpoenaed. 
Y

ale K
am

isar of the U
niver-

sity
 o

f M
ich

ig
an

 said
 h

e felt 
that M

r. N
ixon him

self had aid-
ed in • rem

oving the confiden-
tiality

 su
rro

u
n
d
in

g
 th

e reco
rd

-
ings, and thus had undercut his 
contention that they w

ere priv-
ileged. 

"H
e
 h

a
s a

lre
a
d

y
 p

u
b

lic
ly

 
stated th

a
t h

e h
a
s h

ea
rd

 th
e 

ta
p

es a
n

d
 th

a
t th

ey
 su

p
p

o
rt 

him
," M

r. K
am

isar said H
e re-

ferred 
to

 th
e
 P

re
sid

e
n
t's a

s-
sertio

n
 o

n
 M

o
n

d
ay

p
 in

 a letter 
to

 S
en

ato
r S

am
 J. E

rv
in

 Jr., 
th

at th
e in

fo
rm

atio
n

 in
 th

e re-
cordings w

as "entirely consist-
en

t w
ith

 w
h

at I k
n

o
w

 to
 b

e 
th

e
 tru

th
" in

 th
e
 W

a
te

rg
a
te

 
case. D

irect C
ontradiction 

M
r. N

ixon's position, as stat-
ed

 o
n

 M
ay

 2
2

, w
as th

at n
o

n
e 

o
f th

e illeg
al o

r u
n

eth
ical ac-

tivities surrounding W
atergate 

to
o
k
 p

lace w
ith

 h
is "sp

ecific 
ap

p
ro

v
al o

r k
n
o
w

led
g
e," a d

i-
rect contradiction of M

r. D
ean's 

testim
ony. 

M
r. K

am
isar said he believed 

th
a
t "th

e
 e

sse
n
ta

il fla
w

 in
 

N
ixon's position all along" hail  b

e
e
n

 h
is c

o
n

te
n

tio
n

 th
a
t "1

 
you turn over inform

ation, you 
se

t a
 p

re
c
e
d

e
n

t fo
r fu

tu
re

 
precedents." 

"T
h

e w
h

o
le th

in
g

," h
e w

en
t 

o
n
, "co

u
ld

 h
av

e b
een

 av
o
id

ed
 

if the P
resident had done w

hat 
P

resid
en

t Jefferso
n
 d

id
" in

 th
e 

A
aro

n
 B

u
rr case. P

resid
en

t 
Jefferso

n
 asserted

 an
 ab

so
lu

te 
rig

h
t • to

 w
ith

h
o
ld

 d
o
cu

m
en

ts 
from

 the other branches of gov-
ern

m
en

t, an
d

 th
en

 ag
reed

 to
 

fu
rn

ish
 th

e
 d

o
c
u

m
e
n

ts to
 

fu
rth

er th
e cau

se o
f ju

stice. 
M

r. K
am

isar said
 th

at M
r. 

N
ix

o
n
's "claim

 th
at h

e's d
o
in

g
 

th
is fo

r th
e
 sa

k
e
 o

f fu
tu

re
 

p
reced

en
ts rin

g
s h

o
llo

w
. It's 

h
ard

 to
 b

eliev
e th

at th
at's h

is 
real reaso

n
." 

L
egitim

ate T
est 

G
erald

 Israel, a co
lleag

u
e o

 
M

r. K
a
m

isa
r a

t M
ic

h
ig

a
n
, 

turned aside the contentions of 
som

e law
yers th

at th
e cou

rts 
w

o
u

ld
 th

ro
w

 o
u

t th
e sp

ecia
 

prosecutor's subpoena because 
M

r. C
o
x
 is a m

em
b
er o

f th
e 

ex
ecu

tiv
e b

ran
ch

—
as o

n
e p

u
t 

it, a
 c

a
se

, o
f "th

e
 e

x
e
c
u
tiv

e
 

fighting itself." 
T

he C
ox subpoena, M

r. Israel 
n
o
ted

, w
as "issu

ed
 o

n
 b

eh
alf 

o
f th

e g
ran

d
 ju

ry
" th

at is in
-

vestigating the W
atergate case, 

and not by M
r. C

ox alone. 
L

ike:any prosecutor, he said, 
M

r. C
o
x
 h

ad
 n

o
 au

th
o
rity

 to
 

su
b
p
o
en

a m
aterial fo

r h
is o

w
n
 

use, but only for the purpose of 
p
resen

tin
g
 it to

 a g
ran

d
 ju

ry
, 

w
h

ich
 th

e S
u

p
rem

e C
o

u
rt h

as 
"consistently" recognized as an 
arm

 of the judicial branch. 

"It is n
o
t th

e
 p

ro
se

c
u
to

r's 
su

b
p
o
en

a, it is th
e co

u
rt's su

b
-

p
o

en
a," h

e said
, an

d
 th

erefo
re 

represented a legitim
ate test of 

executive privilege and a prop-
er su

b
ject fo

r •a d
ecisio

n
 b

y
 

the courts. 
W

h
ile m

o
st o

f th
e law

y
ersi 

in
terv

iew
ed

 b
y
 telep

h
o
n
e to

-
d
ay

 b
eliev

ed
 th

at th
e S

u
p
rem

e 
C

ourt w
ould m

ake the ultim
ate 

reso
lu

tio
n
 o

f th
e co

n
flict, th

ey
 

d
iffe

re
d

 o
n

 h
o

w
 th

a
t m

ig
h

t 
co

m
e ab

o
u
t an

d
 w

h
at th

e d
e-

cision w
ould say. 

M
r. K

adish noted that "S
up-

rem
e C

ourt justices •in the -ast 
have been upredictable and dis-
appointing to the P

residents w
h 

appointed them
." 

It 
w

a
s n

o
t c

le
a
r, h

e
 sa

id
, 

th
at th

e fo
u
r m

em
b
ers o

f th
e 

co
u
rt ap

p
o
in

ted
 b

y
 M

r. N
ix

o
n
 

w
o
u
ld

 sid
e w

ith
 h

im
 in

 th
is 

case, because "the P
resident in 

th
is case p

u
ts a b

lo
ck

 in
 th

e 
p
ath

 o
f d

isco
v
ery

 o
f th

e tru
th

. 
"I d

o
n

't k
n

o
w

 h
o

w
 th

ey
'll 

co
m

e o
u
t," h

e said
. "T

h
is is a 

brand new
 situation." 

M
r. N

im
m

er, said he believed 
th

at th
e co

u
rt m

ig
h
t sp

lit fo
u
r 

an
d

 fo
u

r, an
d

 th
at A

sso
ciate 

Justice B
yron R

. W
hite, a K

en-
n
ed

y
 ap

o
in

tee, w
o
u
ld

 b
e "th

e 
sw

ing-m
an." 

H
e recalled

 M
r. W

h
ite's d

e-
cisio

n
 last y

ear in
 th

e B
ran

z-
b

u
rg

 case, in
 w

h
ich

 a rep
o

rter 
w

as seek
in

g
 to

 av
o

id
 an

sw
er-

ing a grand jury subpoen. 
M

r. W
h

ite h
ad

 arg
u

ed
 p

ersu
a-

sively in the m
ajority opinion 

of enlarging th
e sco

p
e o

f th
e 

subpoena pow
er. he said. 



T
he N

ew
 Y

ork T
im

es 
V

isitors to the W
atergate hearing yesterday- C

apitol policem
en said the m

orning group w
as the largest of any so far to w

ait for a session to begin. 


