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P
resid

en
t N

ix
o

n
 m

ig
h

t h
av

e h
alf a 

leg to stand on if he w
ere only battling 

th
e S

en
ate W

aterg
ate co

m
m

ittee o
v

er 
access o

f th
e tap

es o
f h

is p
h
o
n
e an

d
 

office conversations. B
ut unfortunately 

fo
r th

e P
resid

en
t, sp

ecial W
aterg

ate 
prosecutor A

rchibald C
ox is also after 

th
e tap

es. 
M

r. C
ox has an overw

helm
ing case. 

If h
e is fo

rced
 to

 p
ress it, h

e is in
 a 

position to engage the S
uprem

e C
ourt, 

d
iv

id
e th

e ad
m

in
istratio

n
 an

d
 p

u
sh

 
th

e ad
m

in
istratio

n
 fu

rth
er d

o
w

n
' th

e 
ro

ad
 to

 im
p
each

m
en

t. 
T

he C
ox case for access to the tapes 

is m
o

re w
eig

h
ty

 th
an

 th
e case o

f th
e 

W
aterg

ate co
m

m
ittee fo

r a v
ariety

 o
f 

leg
al an

d
 p

o
litical reaso

n
s. F

o
r o

n
e 

th
in

g
, th

ere is th
e sep

aratio
n
 o

f p
o

w
-

ers issue. 
- M

r. N
ix

o
n
 is th

e h
ead

 o
f th

e ex
ecu

-
tiv

e b
ran

ch
 o

f g
o
v
ern

m
en

t, an
d
 th

e 
S

enate com
m

ittee is part of the legisla-
- tive branch. E

ach branch is entitled to 
a certain confidentiality in its delibera-
tio

n
s. T

h
at ap

p
lies to

 relatio
n

s b
e-

tw
een

 a ju
d

g
e an

d
 h

is clerk
s, an

d
 a 

senator and his aides, as m
uch as to a 

P
resident and his advisers. 
T

hus, there is at least the color of an 
argum

ent for the proposition that M
r. 

N
ixon can keep the inner deliberations 

of the W
hite H

ouse aw
ay from

 the sen-
ators. If nobody else, tendentious law

-
yers can confuse the issue by arguing 
that the doctrine of executive privilege 
en

titles th
e P

resid
en

t to
 w

ith
h
o
ld

 th
e 

tapes from
 the com

m
ittee. 

B
ut M

r. C
ox is part of the executive 

branch. H
e w

as appointed by M
r. N

ix-
on's A

ttorney G
eneral, E

lliot R
ichard-

so
n

, w
ith

 th
e assen

t o
f th

e P
resid

en
t. 

T
o
 claim

, as th
e W

h
ite H

o
u
se is n

o
w

 
d

o
in

g
, th

at h
e w

o
u
ld

 b
reach

 th
e sep

 
aratio

n
 o

f p
o
w

ers b
y
 u

sin
g
 th

e tap
es 

fo
r p

ro
ceed

in
g

s in
 co

u
rt is ab

su
rd

. It 
is like saying that if the P

resident and 
R

o
n
 Z

ieg
ler d

ecid
ed

 to
 b

u
m

p
 o

ff P
at 

N
ixon, a duly authorized special pros-

ecu
to

r co
u
ld

 b
e d

en
ied

 access to
 th

e 
ev

id
en

ce b
ecau

se o
f ex

ecu
tiv

e p
riv

i-
lege. 

F
or apart from

 elim
inating the pho-

ny constitutional issue C
ox's position 

heightens the true issue—
the crim

inal 
issu

e. T
h

e b
asic fact in

 th
e fig

h
t fo

r 
the tapes is that they contain evidence 
of crim

inal action. 
F

o
r ex

am
p
le, th

e tap
e o

f th
e P

resi-
d
en

t's m
eetin

g
 w

ith
 Jo

h
n
 D

ean
 an

d
 

H
. R

. H
ald

em
an

 o
n

 S
ep

t. 1
5

, 1
9

7
2

, 
w

hich M
r. C

ox has specifically request-
ed, w

ill show
 one of three things. 

E
ith

er D
ean

 co
m

m
itted

 p
erju

ry
 in

 
telling the S

enate W
atergate com

m
it-

tee he w
as congratulated by the P

resi-
d

en
t fo

r h
is ro

le in
 th

e co
v

er-u
p

. O
r 

D
ean

 an
d
 H

ald
em

an
 p

articip
ated

 in
 

th
e co

v
er-u

p
 (an

d
 th

e o
b

stru
ctio

n
 o

f 
justice) w

ithout the P
resident's know

l-
edge. O

r all three w
ere involved in the 

crim
e of obstructing justice. 

T
h
ere is n

o
 ex

cu
se in

 th
e co

m
m

o
n
 

law
 or the constitution for any person 

to
 w

ith
h

o
ld

 ev
id

en
ce o

f a crim
e. In

-
deed the present S

uprem
e C

ourt, in an 
o
p
in

io
n
 last Ju

n
e, cited

 Jerem
y
 B

en
t-

ham
's dictum

 that not even the P
rince 

of W
ales, or the A

rchbishop of C
anter-

b
u

ry
 o

r th
e L

o
rd

 H
ig

h
 C

h
an

cello
r 

co
u

ld
 refu

se to
 g

iv
e ev

id
en

ce in
 a 

p
e
tty

 c
rim

e
 in

v
o
lv

in
g
 a

 c
h
im

n
e
y
 

sw
eep. 
B

ut C
ox's m

andate, as an official of  

the Justice D
epartm

ent, is precisely to 
in

v
estig

ate crim
e. H

is d
irectiv

e fro
m

 
A

tto
rn

ey
 G

en
eral R

ich
ard

so
n
 g

iv
es 

h
im

 "fu
ll au

th
o
rity

 fo
r in

v
estig

atin
g
'  

and prosecuting . . . all offenses arising 
out of the 1972 presidential election." 
T

hus in resisting C
ox's dem

and for the 
tapes, the P

resident is standing on the 
w

eakest possible ground. H
e is refus-

in
g
 th

e
 m

o
st fu

n
d
a
m

e
n
ta

l o
f h

is 
d

u
ties. H

p
 is refu

sin
g

 to
 ex

ecu
te th

e 
law

s. 
F

inally there are the politics. U
nlike 

at least so
m

e m
em

b
ers o

f th
e S

en
ate 

com
m

ittee, M
r. C

ox does not have an 
ax

 to
 g

rin
d
. H

e h
as n

o
t aired

 g
riev

-
an

ces to
 th

e p
ress o

r th
e p

u
b
lic. N

o
t 

even M
r. N

ixon, in the fullness of his 
self-co

m
p
assio

n
, can

 arg
u
e th

at M
r. 

C
ox has been trying to "get" him

. 
In

 th
ese circu

m
stan

ces, C
o

x
 is in

 
stro

n
g
 p

o
sitio

n
 to

 g
o

 after th
e tap

es. 
H

e is g
o

in
g

 to
 ask

 th
e co

u
rts to

 su
b

-
poena the m

aterial. H
e w

ill surely be 
ab

le to
 tak

e th
e case to

 th
e S

u
p
rem

e 
C

ourt, perhaps convoked in extraordi-
nary session this sum

m
er. It is hardly 

thinkable that his request, w
ill be de-

nied even by the N
ixon court. 

In addition, C
ox has som

e credit to 
draw

 dow
n inside the adm

inistration. 
A

ttorney G
eneral R

ichardson, in par-
ticu

lar, is u
n

d
er p

ressu
re to

 stan
d

 u
p

 
for his m

an. If he doesn't he w
ill show

 
him

self to be a com
plete W

hite H
ouse 

fin
k

. If h
e d

o
es, th

ere w
ill b

e ad
d

i-
tional pressure on the W

hite H
ouse to 

give w
ay. 

L
astly

, C
o

x
 can

 g
o

 p
u

b
lic. A

p
art 

from
 the few

 docum
ents he has already 

released
, h

e h
as an

 ab
u

n
d

an
t co

rre-
spondence w

ith J. F
red B

uzhardt, the 

A
rchibald C

ox 

W
h

ite H
o

u
se co

u
n

sel o
n

 W
aterg

ate. 
It ru

n
s fro

m
 th

e en
d
 o

f M
ay

 to
 th

e 
p

resen
t. It sh

o
w

s w
h

o
 h

as b
een

 care-
fu

l, resp
o
n
sib

le an
d
 p

atien
t in

 an
 ef-

fo
rt to

 d
isco

v
er w

h
at h

ap
p
en

ed
. It 

show
s w

ho has been cooperative. 
W

hat all this m
eans is that M

r. C
ox, 

not the S
enate com

m
ittee, should lead 

th
e b

attle o
f th

e tap
es. H

e h
as b

y
 far 

the best case. H
e can give M

r. N
ixon 

an
d

 h
is leg

al h
irelin

g
s a taste o

f th
e 

tru
th

 th
at th

ey
 w

ill n
ev

er fo
rg

et. .If 
h
e d

o
es n

o
t fin

ally
 acq

u
ire th

e tap
es, 

he can dram
atize w

hat m
ore and m

ore 
people are com

ing to understand—
that 

the fit place for dealing w
ith the P

res-
id

en
t's ro

le in
 W

aterg
ate is an

 im
-

peachm
ent proceeding. 
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9
7
3
, P

u
b
lish

ers-H
all S

y
n
d
icate 

Joseph- K
raft 

C
ox's C

aim
. to the T

apes 


