Special to The New York Times

WASHINGTON, June 12—
Following are excerpts from
the statement to the Senate
Watergate committee today
by Robert W. Barker, attor-
ney for former Secretary of
Commerce Maurice H. Stans,
and the replies of Senator
Sam J. Ervin and Senator
Howard H. Baker Jr.:

Barker Statement

MR. BARKER: Mr. Chair-
man, I am Robert W. Barker,
legal counsel for the honor-
able Maurice Stans.

Mr. Chairman and members
of the committee, I appreci-
ate this opportunity of mak-
ing clear for the record Mr.
Stans’ legal position with re-
spect to testifying before this
committee at this time and
under the prevailing circum-
stances. .

First, I would like to clear
up'two items with respect to
some of the confusion that
may have arisen in the press.

" First, Mr. Stans has not re-
quested and does not now re-
quest not to appear before
this committee. He is merely

- requesting, Mr. Chairman,
that in view of the impending
criminal case in New York
against him, his appearance
be deferred until an appro-
priate time.

Secondly, no court has
ruled or ordered Mr. Stans to
appear and testify before this
committee.

In the criminal proceeding

. in New York, the judge has
invoked the local court’s rul-
ing which precludes the de-
fendants or counsel discuss-
ing the controversy outside
of the courtroom. Since this
was made specifically appli-
cable to Mr. Stans as one of
the defendants, we applied to
Judge Gagliardi for a ruling
as to whether Rule 8 re-
strained Mr, Stans and coun-
sel from appearing and testi-
fying before this committee.
We did not ask Judge Gag-
liardi to rule that Mr. Stans

. could not appear and testify.

The court ruled that Rule 8
did not apply to legislative
héarings. It did not rule and
reserved for a later ruling on
whether the extensive blan-
ket of publicity generated by
the Watengate activities in
this committee would impair
the right of fair trial. He

- ruled that that would be
considered at the time the
trial is scheduled to com-

-mence on September 11,

Mr. Chairman, members of
the committee, as you prob-
ably recognize, you have a
very unique and unusual
legal problem to face with
Mr. Stans being called and
subpoenaed to testify here
today. He is the first witness
to appear before your com-
mittee who is under an im-
pending indictment for crim-
inal matters arising out of
the Presidential election cam-
paign. As was pointed out
this morning by Judge Sirica
in his ruling in the District
Court, the cases then before
him did not involve people
under pending indictments.
He considered that an impor-
tant distinction.

A Fundamental Ruling

The ruling which we will
ask you to make is a very
important and fundamental
legal ruling. Since it involves
Mr. Stans’ personal and indi-
vidual rights under the Con-
stitution, it is much different
than the position of the Spe-
cial Prosecutor, Mr. Cox,
when he asked merely that
these hearings be deferred.

On May 10, the United
States of America, of which
this committee is part of a
coordinate branch, changed
the whole situation. It brought
an indictment against Mr.
Stans, charging him with very
serious crimes arising out of
the campaign and his duties
as chairman of the Finance
Committee.

As you know, Mr. Stans
pleaded innocent.

Now, Mr. Stans is before
this committee under sub-
poena, with a direction to
testify about his function as
chairman of the Committee
to Re-elect the President.
Inevitably, directly or indi-
rectly, this hearing will in-
fluence any jury which might
be called to hear the case in
‘New York.

This places Mr. Stans in an
impossible position and com-
pletely unfair one. Under our
constitutional system, the
fundamental laws of this
land, an accused is entitled to
a fair trial by an impartial
jury, unimpeded by a deluge
of publicity. In other words,
as the Supreme Court said -in
Estes v. Texas, the concept
of due process of law entitled
the defendant to “both judi-
cial serenity and calm.”

Now, Mr. Chairman, the
inevitable Klieg light of pub-
licity which will result from
Mr. Stans appearance here
would preclude any judicial
serenity and calm at the trial

now set, as I say, for Sept. 11
in New York. It would also
tend to deny him the possi-
bility of an impartial jury of
the kind guaranteed by the
Sixth Amendment. To para-
phrase the language of the
Supreme Court in Delaney v.
U. S., Mr. Stans’ appearance
before this committee and
the television and other news
media related thereto would
accomplish additional inves-
tigation and extensive public-
ity which would serve no
other purpose than to further
prejudice Mr. Stans’ right to
a fair trial.

Now, the Supreme Court,
in speaking of the problem of
publicity and fair trial, has

" said, “The Court has insisted

that no one be punished for
a crime without a charge
fairly made and fairly tried
in a public trial free of preju-
dice and passion, commit-
ment, and tyrannical power.”

Also speaking of freedom
of the press, the Supreme
Court has said, “that must
not be allowed to divert the
trial from the very purpose
of the court system, to ad-
judicate controversity both in
the calmness and solemnity
of the courtroom according
to legal procedures. Among
the legal procedures is the
requirement that the jury’s
verdict be based on evidence
received in open court, not
from outside sources.”

Holmes Is Cited

The undeviating rule of the
Supreme Court was stated
long ago by Mr. Justice
Holmes, when he said, “The
theory of our system is that
the conclusion to be reached
in a case will be induced only
by evidence and argument in
open court and not by any
outside influence, whether a
private talk or public print.”

Now, this was said in 1907,
before the great media of
radio and television existed.
I am sure that if he were
speaking today, he would in-
clude those great media with-
in the scope of public print.

Now, as I have said, the
Supreme Court has indicated
that a defendant is entitled
as part of due process of law
to a fair and impartial jury
trial free from outside influ-
ence. I pose this question:
After all' the publicity given
these hearings and the wa-
tergate situation in general,
where in the U.S. can an
impartial jury, uninfluenced
by publicity, be found? More-
over, under our settled sys-
tem of due process of law

()
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and justice guaranteed by the
Fifth Amendment, an accused
has a right to remain silent,
completely silent, and re-
quire the Goverament to go
forward with the presenta-
tion of its evidence before
the defendant need present
his case or put on any evi-
dence. By requiring Mr. Stans
to appear nere before one of
the coordinate arms of the
Government which has placed
these charges would require
Mr. Stans to present his case
in advance of hearing the
Government’s case in New
York. This clearly would de-
prive him of due process of
law.

If Mr. Stans refuses to tes-
tify, as we understand it, he
would be under a severe
threat of citation for contempt
of Congress and would face
imprisonment. This places him
under compulsion of either
interfering with his own fair
trial or going to jail. I re-
peat, this is a completely un-
fair position to put him in.

The only other alternative
open to Mr. Stans, Mr. Chair-
man, is for him to refuse to
testify on the grounds of the
Fifth Amendment. This would
tend to degrade and embar-
rass him and could severely
interfere with fair trial, be-
cause he would be branded
throughout the U.S. as a for-
mer Cabinet officer who had
taken refuge behind the Fifth
Amendment.

What would a prospective
juror say about that?

Prejudice Held Likely

The courts have recognized
and the facts in many cases
show that the taking of the
Fifth  Amendment, even
though it is a constitutional
right, is likely to severely
prejudice a person in the
minds of the public, includ-
ing prospective jurors.

Mr. Chairman and mem-
bers of the committee, Mr.
Stans is left no reasonable
choice or fair opportunity.
As lawyers of broad exeri-
ence, each of you must rec-
ognize that fact. Therefore,
under the prevailing circum-
stances, on behalf of Mr.
Stans, 1 resceptfully re-
quested that the committee,
and I strongly urged the
committee in the interest of
fairness and fair trying, de-
fer Mr. Stans’ appearance
and testimony until the in-
dictment in the Vesco case
in New York has been dis-
posed of.

It is probably already too
late to preclude the publicity
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which will make a fair trial
in that case impossible. How-
ever, I sincerely pray that
the committee will at least
not make the situation worse
by proeceding at this time
with Mr. Stans’ testimony.

Thank you, Mr. Chairman
and members of the com-
mittee,

Ervin Statement

THE CHAIRMAN: Well,
Mr. Barker, you have made
a very appealing statement
to the committee. In view of
the fact that the committee
was appraised in advance of
the nature of the position
which would be taken in be-
half of the witness, the com-
mittee considered this mat-
ter at great length this morn-
ing.

This committee has been
authorized and directed by a
unanimous vote of the Sen-
ate to investigate the ques-
tion whether any persons,
acting individually or in com-
bination with others, engaged

in illegal or unethical or im- -

moral activities in connection
with the Presidential election
of 1972, or in connection
with any compaigns of any
candidates seeking nomina-
tion to run in that election
which had the effect of per-
verting the integrity of the
process by which Presidents
of the United States are
nominated and chosen.

I note in your statement
that ‘the only effect of re-
quiring the witness to testify
would be to prejudice his
rights. I do not think that is
the only effect of taking his
testimony, because taking
the testimony of this witness
and the testimony of other
witnesses will enable this
committee to  determine
whether the activities sug-
gested took place, whether
those activities imperiled the
integrity of the process by
which the people of the
United States select the oc-
cupant of the highest office
‘within their gift—that is, the
Presidency of the United
States ~— and whether any
new legislation is necessary
or advisable to punish or pre-
vent a recurrence of any ac-
tivities which the committee
may find were illegal or un-
ethical or improper.

Now, the peopie of the
United States certainly have
a paramount interest in
whether those who exercise
high governmental power
discharge or fail to discharge
their duties, They have a
high interest in learning

whether or not electoral
processes for the nomnation
and selection of Presidents
have been polluted. And I do
not think, and I think the
committee . does not think
that we should put off inves-
tigation of these matters un-
til they can hbe determined
by the court, because the
Constitution gives the Sen-
ate not only the power but
the duty to make investiga-
tions of this character:

The courts have had ap-
proximately a year to deal
with these matters and jus-
tice, has a habit of treading
on leaden feet, so I certainly
think it would be manifestly
unfair and the committee
concades this to be true, and
the committee has author-
ized me to state that in the
unanimous judgment of the
committee, no  questions
should be directed to the
witness in respect to the
matters alleged in the indict-
ments in the U.S. District
Court in New York. I would
like to advise you and the
witness at this time that if
any queston should be put
to the witness which infre-
quently would require any
testimony about the matters
invdlved in that case, that it
be called o our attention so
we can be certain that it
can’t, will not be answered.

Right to Refuse

Of course, the defendant
has a constitutional right
under the Fifth Amendent to
refuse to testify if his tisti-
mony would tend to incrim-
inate him, and I can under-
stand the reluctance of the
witness to invoke that right.

The committee, as I say,
has had — fortunately, you
gave advance notice to the
counsel and we considered
this matter fully and it is the
judgement of the committee,
first, that the witness will
not be asked any questions
relating to the New York
case; second, thdt the witness
or cunsel will be privileged
to call attention of the com-
mittee to any question which
might invade the field
covered by that case; and
third, that it is the duty of
the committee, in the absence
on an invocation of a con-
stitutional right not to testify,
to interrogate the witness.
So the committee will require
the witness, in thhe absence
of an invocation of constitu-
tional privileges, to testify.

MR. BARKER: Is it the po-
sition of this committee that
if Mr. Stans did not proceed
to testify they would seek a

citation for contempt against
Mr. Stans?

SENATOR ERVIN: Well,
that would be a matter that
the committee would have to
consider. Since that condition
has not arisen, we have not
passed on that, but I would
say that it would be certainly
within the prerogative of the
committee to recommend to
the Senate in the event the
witness refused to testfiy
without invoking the Fifth
Amendment, that he be cited
by the Senate for contempt
of the Senate.

MR. BARKER: Mr. Chair-
man, what I am trying to
make is a matter of record,
that Mr. Stans is not doing
anything voluntarily which
would have his right to test
in the proceeding in New
York whether he can get a
fair trial and whether the in-
dicement should be dismissed
on the grounds it is impossi-
ble for him to get a fair trial,
and I want to be clear that
you are ordering him to tes-
tify, and that he is not pro-
ceeding under circumstances
which would waive 'that
right.

SENATOR ERVIN: Well, in
the absence of any objection
to the contrary from any
member of the committee, T
would state as chairman of
the comumittee, that you have
made it perfectly clear and
Mr. Stans has made perfectly
clear to the committee that
he is not voluntarily appear-
ing to testify and that any
testimony he may give to the
comimittee is given to the
committee merely because
the committee orders him to
give such testimony.

Proceeding With Mandate

SENATOR . BAKER: The
committee is not insensitive
to the rather delicate posi-
tion .that Mr. Stans finds
himself in. We are not in-
sensitive to the whipsaw be-
tween the judicial system and
the legislative system" which
would appear on the surface.
But I think two or three ob-
servations might be appro-
priate to set the stage and
to create the right atmos-
phere for our going forward
at this time.

We are offering—we are
not ordering Mr. Stans to
testify simply to serve the
purposes of this committee’s
desire to proceed. We are, as
a coordinate branch of the
Government, proceeding with
the mandate given us by the
Senate.

The ‘case, the Delaney case

to which counsel referred, if
my memory serves me, was a
case that tested this theory
and went out on the ques-
tion of whether or not the
court under these circum-
stances should delay and con-
tinue criminal prosecutions
until after the legislative pro-
ceedings had been concluded.

I do not suggest the United
States District Court for any
district in the State of New
York or that in which this
case is pending, that they
should grant a continuance.
I rather say—not do I sug-
gest that you should ask for
a continuance. I rather say
that there are remedies other
than disposing of this witness
without his testimony and
without suspending the pro-
ceedings of this committee
in view of the coordinate
branch of conflict which is
presented. .

On the question of fair
trial, if for no other reason
than human sensibilities, I
am concerned for a fair trial
for a client in that respect
and pledge on my part that
no refusal to answer on that
legitimate basis will be
viewed bv the committee or
this member of the commit-
tee, as a failure of coopera-

tion. )
I beliee, in conclusion, that
this legislative committee,

this committee of the Senate,
a coordinate branch of the
Government, can proceed
with its mandate as required
by the resolution which cre-
ated it without jeopardizing
the fairness of trial for either
the Government or the de-
fendant.

It is my fervent hope that
we conduct ourselves in that
way.

Thank you.

SENATOR ERVIN: I would
just like to add that I agree
with Senator Baker’s obser-
vation that the chances—
there has been so much pub-
licity in the press that the
chances for anybody getting
a fair trial of anybody ‘in-
volved would rise with the
completion of this hearing
rather than postponement of
this hearing and, as I con-
strue the U. S. Supreme Court
decision in the Hutchinson
case, the committee is acting
within the constitutional lim-
its. And I also would like to
say this, Mr. Barker, as one
who admires legal craftsman-
ship, T want to commend the
excellence and the eloquent
manner in which you have
undertaken to protect what
you conceive to be the rights
of the witness.



