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B
y A

R
T

H
U

R
 S

C
H

L
E

S
IN

G
E

R
 Jr. 

T
h

e P
resid

en
t, V

ice P
resid

en
t a

n
d

 a
ll civil 

O
fficers o

f th
e U

n
ited

 S
ta

tes, sh
a
ll b

e rem
o
ved

 
fro

m
 O

ffice o
n
 Im

p
ea

ch
m

en
t fo

r, a
n
d

 C
o

n
vic-

tio
n

 o
f, T

rea
so

n
, B

rib
ery, o

r o
th

er h
ig

h
 C

rim
es 

and 1V
Iisdem

eanors. 	
(A

rt. II, S
ec. 4

) 
T

h
e H

o
u
se o

f R
ep

resen
ta

tives . . . sh
a
ll h

a
ve 

the sole P
ow

er of Im
peachm

ent. (A
rt 1, S

ec. 2) 
T

h
e S

en
a

te sh
a

ll h
a

ve th
e so

le P
o

w
er to

 try 
a
ll 

Im
p
ea

ch
m

en
ts. W

h
en

 sittin
g
 fo

r th
at P

ur-
p
o
se, th

ey sh
a
ll b

e o
n
 

O
ath

 o
r 

A
ffirm

ation. 
W

hen 
th

e P
resid

en
t o

f th
e U

n
ited

 S
ta

tes is 
tried

, th
e C

h
ief Ju

stice sh
a
ll p

resid
e: A

n
d
 n

o
 

P
erso

n
 sh

a
ll b

e co
n
victed

 w
ith

o
u

t th
e C

o
n
-

cu
rren

ce o
f tw

o
 th

ird
s o

f th
e M

em
b
ers p

resen
t. 

(A
rt. 1, S

ec. 3) 
—

T
he C

onstitution 
W

A
T

E
R

G
A

T
E

 H
A

S
 H

A
D

 U
N

E
X

P
E

C
T

E
D

 side ef-
fects, n

o
t least th

e rev
iv

al o
f in

terest in
 th

e m
u
sty

 
an

d
 larg

ely
 fo

rg
o
tten

 su
b
ject o

f im
p
each

m
en

t. F
o
r 

im
p
each

m
en

t b
y
 th

e m
id

-2
0
th

 cen
tu

ry
 h

ad
 co

m
e 

to
 seem

 in
 G

reat B
ritain

 an
d
 th

e. U
n

ited
 S

tates an
 

archaic process. O
riginating in 14th-century E

ngland 
as a m

eans by w
hich the H

ouse of C
om

m
ons could 

in
d
ict h

ig
h
 o

fficers o
f th

e realm
 fo

r a v
ariety

 o
f 

o
ffen

ses an
d

 h
ale th

em
 fo

r trial b
efo

re th
e L

o
rd

s, 
im

p
each

m
en

t attain
ed

 its E
n
g
lish

 h
ig

h
 p

o
in

t in
 th

e 
1
7
th

 cen
tu

ry
 an

d
 v

an
ish

ed
 en

tirely
 after 'th

e ac-
q
u
ittal o

f L
o
rd

 M
elv

ille in
 1

8
0
6
. O

n
ce B

ritain
 h

ad
 

ach
iev

ed
 a m

o
d

ern
 p

arliam
en

tary
 sy

stem
, 

there 
co

u
ld

 n
o
 lo

n
g
er b

y
 d

efin
itio

n
 b

e serio
u
s d

isag
ree-

m
en

t b
etw

een
 th

e g
o
v
ern

m
en

t an
d
 th

e C
o
m

m
o
n
s 

m
ajo

rity
, an

d
 h

en
ce n

o
 n

eed
 fo

r th
e C

o
m

m
o
n
s to

 
im

peach high governm
ent officials. O

ne of the last, 

A
R

T
H

U
R

 S
C

H
L

E
S

IN
G

E
R

 Jr., th
e P

u
litzer P

rize-
w

inning historian, is the A
lbert S

chw
eitzer profes-

so
r o

f th
e h

u
m

an
ities at th

e C
ity

 U
n

iv
ersity

 o
f 

N
ew

 Y
ork. 

longest and m
ost fam

ous of E
nglish im

peachm
ents, 

that of W
arren H

astings, w
as under w

ay w
hen the 

C
onstitutional C

onvention gathered in P
hiladelphia 

in the sum
m

er of 1787. 
T

h
e fo

u
n
d
in

g
 fath

ers, w
h
o
 feared

 d
esp

o
tism

 
an

d
 h

ad
 an

 en
tirely

 realistic v
iew

 o
f h

u
m

an
 n

a-
tu

re, w
ere q

u
ite p

rep
ared

 to
 b

eliev
e th

at p
resi-

dents m
ight abuse their pow

er and w
ere therefore 

determ
ined to provide the new

 republic w
ith a w

ay 
of rem

oving any w
ho did so. A

t the sam
e tim

e, as 
R

aoul B
erger points out in this valuable and illum

-
inating study, they did not w

ish to m
ake im

peach-
m

en
t so

 easy
 th

at C
o
n
g
ress w

o
u
ld

 fin
d
 it a co

n
-

v
en

ien
t m

ean
s o

f b
rin

g
in

g
 p

resid
en

ts to
 h

eel. S
o
, 

w
h

ile th
ey

 b
o

rro
w

ed
 th

eir lan
g

u
ag

e—
"treaso

n
, 

b
rib

ery
, o

r o
th

er h
ig

h
 crim

es an
d

 m
isd

em
ean

o
rs" 

—
from

 B
ritish law

, they specified these as the sole 
g
ro

u
n
d
s fo

r im
p
each

m
en

t, th
ereb

y
 d

en
y
in

g
 C

o
n
-

gress the unlim
ited pow

er to define im
peachm

ent 
enjoyed by 17th-century P

arliam
ents. A

lso, w
here 

P
arliam

en
t co

u
ld

 in
flict crim

in
al p

u
n
ish

m
en

t, th
e 

fo
u
n
d
in

g
 fath

ers lim
ited

 C
o
n
g
ress to

 th
e rem

o
v
al 

an
d
 d

isq
u
alificatio

n
 fro

m
 fu

tu
re o

ffice o
f p

erso
n
s 

convicted, leaving crim
inal penalties to subsequent 

in
d
ictm

en
t an

d
 ju

d
g
m

en
t in

 th
e co

u
rts. (O

n
e 

w
ishes that M

r. B
erger, so resourceful in exploring 

th
e B

ritish
 p

reced
en

ts, h
ad

 to
ld

 u
s w

h
at, say

, th
e 

C
anadians and the A

ustralians have done w
ith their 

inheritance of im
peachm

ent.) 
T

h
e A

m
erican

 C
o
n

stitu
tio

n
al C

o
n

v
en

tio
n

 w
as 

m
ainly concerned w

ith the im
peachm

ents of pres-
id

en
ts. In

d
eed

, v
ice p

resid
en

ts an
d
 o

th
er "civ

il 
o
fficers" w

ere in
serted

 in
to

 th
e im

p
each

m
en

t 
clau

se as an
 afterth

o
u
g
h
t o

n
ly

 a few
 d

ay
s b

efo
re 

ad
jo

u
rn

m
en

t. T
h
e first im

p
each

m
en

t u
n
d
er th

e 
C

o
n

stitu
tio

n
 w

as an
 ab

o
rtiv

e attem
p

t in
 1

7
9

7
 to

 
rem

o
v
e a sen

ato
r; b

u
t th

e S
en

ate ex
p

elled
 th

e u
n

-
fo

rtu
n
ate W

illiam
 B

lo
u
n
t b

efo
re th

e H
o
u
se im

-
p

each
ed

 h
im

 an
d

 th
en

 b
lan

d
ly

 co
n

clu
d

ed
 th

at, in
 

any case, a senator w
as not a "civil officer" w

ithin 
th

e m
ean

in
g

 o
f th

e im
p

each
m

en
t clau

se. T
h
ere-

after, w
ith

 th
e sp

ectacu
lar ex

cep
tio

n
 o

f P
resid

en
t 

A
ndrew

 Johnson and the less notable exception of 

G
rant's S

ecretary of W
ar W

. W
. B

elknap, w
ho es-

caped jurisdiction by resigning, im
peachm

ent has 
been confined to federal judges. O

f these, all, save 
fo

r Ju
stice S

am
u
el C

h
ase o

f th
e S

u
p
rem

e C
o
u
rt, 

w
ere m

inor figures from
 low

er courts. 
T

h
is is p

ro
b
ab

ly
 n

o
t w

h
at th

e fo
u
n
d
in

g
 fath

ers 
had in m

ind. C
ertainly the S

enate grew
 increasingly 

resentful over having to w
aste tim

e assessing the 
peccadillos of inferior judges. B

y 1932, w
hen the 

H
ouse subm

itted the case of Judge H
arold L

ouder-
back to the S

enate, it w
as, as H

atton S
um

ners, the 
chairm

an of the H
ouse Judiciary C

om
m

ittee, later 
said, "the greatest farce ever . . . F

or ten days w
e 

presented evidence to w
hat w

as practically an em
pty 

cham
ber." A

fter the trial in 1936 of another low
er-

court judge, H
alsted R

itter, S
um

ners concluded that 
im

p
each

m
en

t to
o

k
 th

e tim
e o

f th
e S

en
ate "aw

ay
 

fro
m

 all o
f th

e o
th

er b
u

sin
ess o

f a g
reat n

atio
n

.. . 
[W

e) know
 they w

ill not try district judges, and w
e 

can hardly ask them
 to do so." T

here has not been 
an im

peachm
ent since. 

Im
peachm

ent in the A
m

erican system
 has thus 

been an infrequent and irregular affair, very often 
disfigured by partisan em

otion and ideological preju-
d
ice. B

ecau
se o

f th
e sm

all n
u
m

b
er o

f cases, th
e 

intervals betw
een them

 and the haphazard m
anner 

in w
hich they have been tried, m

any questions of 
principle and procedure rem

ain unresolved. It is to 
th

e m
o

re im
p

o
rtan

t o
f th

ese q
u

estio
n

s th
at R

ao
u

l 
B

erger addresses him
self in Im

peachm
ent: T

he C
on-

stitutional P
roblem

s. M
r. B

erger, now
 C

harles W
ar-

ren S
enior F

ellow
 in A

m
erican L

egal H
istory at the 

H
arvard L

aw
 S

chool, is a law
yer w

ho com
bines gov-

ern
m

en
t ex

p
erien

ce w
ith

 a rare p
assio

n
 fo

r ex
act 

legal scholarship. H
e has w

ritten the best exam
ina-

tio
n
 an

y
w

h
ere o

f th
e issu

e o
f ex

ecu
tiv

e 
privilege 

(in
 th

e U
C

L
A

 L
aw

 R
ev

iew
 in

 1
9
6
5
) as w

ell as a 
significant book on C

ongress V
. the Suprem

e C
ourt; 

and he has becom
e this year a fam

iliar w
itness at 

congressional hearings, w
here w

ith im
perturbable 

good hum
or and unquenchable faith in reason he 

exhorts senators and congressm
en to read the C

on-
stitution and stand up for their rights. H

is w
ritings 

are d
istin

g
u
ish

ed
 b

y
 	

(C
ontinu ,d on page 2) 



Im
peachm

ent 
(C

o
n
tin

u
ed

 fro
n
t p

a
g
e 1

) 

v
ig

o
ro

u
s an

d
 ex

h
au

stiv
e research

, b
y
  th

o
u
g
h
tfu

l 
an

d
 in

g
en

io
u
s arg

u
m

en
t, b

y
 p

u
n
g
en

t su
m

m
atio

n
 

an
d
 b

y
 an

 in
d
ep

en
d
en

ce o
f m

in
d
 co

n
strain

ed
 o

n
ly

 
b
y
 a fu

n
d
am

en
tal co

m
m

itm
en

t to
 th

e A
m

erican
 

C
onstitution. 
H

is n
ew

 b
o
o
k
, th

o
u
g
h
 it g

ro
w

s m
o
re relev

an
t 

ev
ery

 d
ay

 th
e E

rv
in

 C
o
m

m
ittee sits, is n

o
t a tract  

fo
r th

e tim
es. T

h
e o

n
ly

 o
th

er A
m

erican
 b

o
o
k
 o

n
 

im
p
each

m
en

t, Irv
in

g
 B

ran
t's 

Im
p
ea

ch
m

en
t: 

T
rials 

a
n
d
 E

rro
rs 

(1
9
7
2
), w

as w
ritten

 in
 an

 o
u
tb

u
rst o

f 
u
n
d
erstan

d
ab

le in
d
ig

n
atio

n
 o

v
er th

e assertio
n
 o

f 
C

o
n
g
ressm

an
 G

erald
 F

o
rd

, In
 h

is attem
p
t to

 im
-

peach Justice W
illiam

 0
. D

o
u
g
las in

 1
9
7
0
, th

at "an
 

im
p
each

ab
le o

ffen
se is w

h
atev

er a m
ajo

rity
 o

f th
e 

H
o
u
se o

f R
ep

resen
tativ

es co
n
sid

ers it to
 b

e at a 
given m

om
ent in history." B

rant's book is curiously, 
an

d
 p

erh
ap

s co
u
rteo

u
sly

, u
n
m

en
tio

n
ed

 b
y
 B

erg
er; 

fo
r, th

o
u
g
h
 q

u
ite an

 ach
iev

em
en

t fo
r a m

an
 o

f 8
7
, 

it is a tract fo
r .th

e tim
es an

d
 n

o
t in

 th
e sam

e class 
w

ith
 h

is g
reat b

io
g
rap

h
y
 o

f M
ad

iso
n
. B

erg
er's b

o
o
k
 

is so
m

eth
in

g
 d

ifferen
t—

a d
isin

terested
 in

q
u
iry

 in
to

 
b
asic an

d
 p

eren
n
ial issu

es, co
n
clu

d
in

g
 w

ith
 set 

p
ieces o

n
 th

e im
p
each

m
en

ts o
f C

h
ase an

d
 Jo

h
n
so

n
. 

It is at tim
es rep

etitio
u
s an

d
 o

ccasio
n
ally

 (at least 
to

 a n
o
n
-law

y
er) o

p
aq

u
e, b

u
t it is an

 ad
m

irab
le an

d
 

pow
erful w

ork of scholarship. 
In

so
fa

r a
s M

r. B
e
rg

e
r h

a
s a

 to
p
ic

a
l p

o
in

t, it 
is to

 arg
u
e • th

at th
e C

o
n
stitu

tio
n
 en

v
isag

ed
 im

-
p
each

m
en

t as a rem
ed

y
 fo

r o
ffen

ses at th
e h

ig
h
est 

le
v
e
l o

f g
o
v
e
rn

m
e
n
t a

n
d
, c

o
n
tra

ry
 to

 re
c
e
iv

e
d
 

o
p
in

io
n
, left ro

o
m

 fo
r o

th
er w

ay
s o

f rem
o
v
in

g
 m

in
- 

(C
o
n
tin

u
ed

 on p
a
g
e 3

) 

_Im
peachm

ent 
(C

o
n
tin

u
ed

 fro
m

 
page 

2
) 

o
r ju

d
g
es. B

ey
o
n
d
 th

is, h
e 

co
n

ten
d

s th
a
t a

n
 im

-
p

each
ab

le o
ffen

se n
eed

 n
o
t b

e an
 in

d
ictab

le crim
e; 

o
n
 th

e
 o

th
e
r h

a
n
d
, it 

m
u

st b
e so

m
eth

in
g
 m

o
re 

th
an

 m
alad

m
in

istratio
n
 

o
r m

isb
eh

a
v
io

r. "
H

ig
h

 
crim

es an
d
 m

isd
em

ean
o
rs," h

e argu
es p

ersu
asively, 

is a term
 o

f art. a categ
o
ry

 w
ith

 ascertain
ab

le B
ri-

tish
 

co
n
ten

t, o
f crim

es ag
ain

st 
th

e sta
te, w

h
ich

 
th

e C
o
n
stitu

tio
n
al C

o
n
v
en

tio
n
 

m
ea

n
t to

 restrict 
to

 "g
reat an

d
 d

an
g
ero

u
s o

ffen
ses" 

b
y
 "

g
rea

t o
f-

fen
d

ers."
 T

h
e p

h
rase h

as, h
e says, n

o roots in
 th

e 
ordinary 

crim
in

al law
; 

th
erefore, n

o relation
sh

ip
 

ca
n

 , b
e a

ssu
m

ed
 b

etw
een

 "
h

ig
h

 m
isd

eM
ea

n
ers"

 
(h

e h
as n

o d
ou

b
t th

at th
e ad

jective m
od

ifies b
oth

 
n

ou
n

s in
 th

e C
on

stitu
tion

) an
d

 "
m

isd
em

ean
or"

 as 
k

n
ow

n
 in

 con
tem

p
orary law

. 
A

u
th

orities from
 Ju

stice S
tory to P

rofessor H
er-

bert W
ech

sler h
ave read

 th
e 'C

on
stitu

tion
 to m

ean
 

th
a
t th

e S
en

a
te's a

ctio
n

 in
 im

p
ea

ch
m

en
t ca

ses is 
fin

al; b
u

t B
erger (lik

e B
ran

t b
efore h

im
) d

isagrees 
an

d
 m

ak
es ou

t an
 in

terestin
g case for th

e S
u

p
rem

e 
'C

ou
rt's righ

t to review
 senatorial convictions. H

e 
also d

ou
b

ts th
at th

e S
en

ate w
as righ

t w
h

en
 in

 1797 
it ex

em
p
ted

 its o
w

n
 m

em
b
ers fro

m
 im

p
each

m
en

t. 
H

e is m
ost unorthodox' in saying that Justice S

am
-

uel C
hase should have been found guilty; I w

ish,  

h
o
w

ev
er, lie h

a
d

 d
ea

lt w
ith

 th
e p

o
in

t m
en

tio
n

ed
 

b
y E

. S
. C

orw
in

 an
d

 oth
ers th

at if Jefferson
 h

ad
 su

c-
ceed

ed
 in

 gettin
g C

h
ase h

e w
ou

ld
 h

ave tried
 n

ext 
to get Joh

n
 M

arsh
all h

im
self. 

M
r. B

erger is a good
 d

eal m
ore orth

od
ox in

 re-
gard

in
g th

e im
p

each
m

en
t of A

n
d

rew
 Joh

n
son

 as 
"

a gross ab
u

se of th
e im

p
each

m
en

t p
rocess, an

 at-
tem

p
t to

 p
u

n
ish

 th
e P

resid
en

t fo
r d

ifferin
g
 w

ith
 

an
d

 ob
stru

ctin
g th

e p
olicy of C

on
gress."

 H
is b

ook
 

w
a
s co

m
p

leted
 b

efo
re th

e p
u

b
lica

tio
n

 o
f 

M
. L

. 
B

enedict's T
h
e Im

p
ea

ch
m

en
t a

n
d
 T

ria
l of 

A
n
d
rew

 
Johnson; b

u
t P

rofessor B
en

ed
ict's case, it m

u
st b

e 
said

, w
ou

ld
 b

e m
ore con

vin
cin

g if th
e offen

ses h
e 

ascrib
es to Joh

n
son

 h
ad

 b
een

 listed
 in

 th
e H

ou
se 

b
ill o

f p
a
rticu

la
rs. J

o
h

n
so

n
 w

a
s im

p
ea

ch
ed

 p
ri-

m
arily b

ecau
se h

e d
eclin

ed
 to execu

te a law
—

th
e 

T
en

u
re-of-O

ffice A
ct—

th
at h

e an
d

 h
is cab

in
et re-

jected
 as u

n
con

stitu
tion

al, a ju
d

gm
en

t w
h

ich
 th

e 
S

u
p

rem
e C

ou
rt even

tu
ally en

d
orsed

. A
 cru

cial q
u

es-
tion

, th
erefore, is w

h
eth

er a p
resid

en
t is ob

ligated
 

to carry ou
t d

u
ly en

acted
 law

s th
at h

e p
erson

ally 
con

sid
ers u

n
con

stitu
tion

al. M
r. B

erger says th
at 

ord
in

arily h
e is so ob

ligated
, b

u
t (h

ere h
e ack

n
ow

l-
ed

ges a ch
an

ge from
 h

is earlier p
osition

) h
e n

ow
 

agrees w
ith

 C
h

ief Ju
stice S

alm
on

 P
. C

h
ase th

at th
is 

gen
eral ru

le d
oes n

ot ap
p

ly in
 cases w

h
ere th

e law
 

"
d

irectly attack
s an

d
 im

p
airs th

e execu
tive p

ow
er"

 
con

fid
ed

 to th
e p

resid
en

t b
y th

e C
on

stitu
tion

. 
M

r. B
erg

er w
ro

te 
b
efo

re W
aterg

ate, b
u
t 

Im
-

p
ea

ch
m

en
t: T

h
e C

o
n
stitu

tio
n
a
l P

ro
b
lem

s is essen
-

tial read
in

g for all w
h

o w
an

t to k
n

ow
 w

h
ere W

ater- 

gate m
ay lead

 u
s. P

resid
en

t N
ix

o
n
 h

as b
een

 flirt- 
_ 

in
g w

ith
 tw

o sorts of im
p

each
ab

le 
o
ffen

ses. T
h
e 

first m
igh

t b
e h

is refu
sal to ob

ey, say, a law
 forbid-

ding 
h

im
 to 

con
tin

u
e to w

age w
ar in

 S
o
u
th

east 
A

sia. H
ere th

e P
resid

en
t m

igh
t argu

e th
at, in

 h
is 

ju
d

gm
en

t, su
ch

 a law
 in

vad
ed

 h
is p

rerogatives as 
C

om
m

an
d

er in
 
C

h
ief; an

d
, th

o
u
g
h
 M

r. B
erger as 

a con
stitu

tion
al fu

n
d

am
en

talist 'w
ou

ld
 p

rop
erly 

d
erid

e an
 in

terp
retation

 of th
e p

ow
ers of th

e C
om

-
m

an
d

er in
 C

h
ief so totally rem

ote from
 th

e id
eas 

of th
e fou

n
d

in
g fath

ers (see, for exam
p

le, H
am

il-
ton

 in
 th

e 69th
 F

ed
eralist), still th

e C
on

stitu
tion

 
ch

an
ges w

ith
 

ch
an

g
in

g
 circu

m
stan

ces, an
d
 

it is 
h

a
rd

 to
 im

p
ea

ch
 a

 p
resid

en
t fo

r a
n

 h
o
n

est d
is-

agreem
en

t over con
stitu

tion
al con

stru
ction

. 
M

r. N
ixon

's secon
d

 flirtation
, h

ow
ever, w

ou
ld

 b
e 

m
o
re serio

u
s. If th

e P
resid

en
t, a

s h
is la

test ex
-

planation of his role in th
e W

atergate affair su
g-

gests, d
id

 con
n

ive in
 a lim

itation
 of th

e in
q

u
iry, 

an
d

 esp
ecially if h

e claim
ed

 th
at th

e in
q

u
iry w

ou
ld

 
jeopardize a covert C

IA
 operation w

hile om
itting 

to ask anyone in the C
IA

 w
hether this m

ight be 
so, he m

ight then w
ell be, guilty of m

isprision. 
w

hich m
y legal d

iction
ary d

efin
es as "

silen
tly ob

-
serv

in
g
 th

e co
m

m
issio

n
 o

f a
 felo

n
y
 w

ith
o
u

t en
-

deavoring 
to 

ap
p

reh
en

d
 th

e offen
d

er."
 T

h
e fact 

th
a
t n

o
 p

rev
io

u
s p

resid
en

t h
a
s sto

o
p

ed
 so

 lo
w

 
h

ard
ly exem

p
ts M

r. 
N

ixon
. H

e h
as alw

ays b
een

 
p

rou
d

 of h
is h

istoric firsts. P
erh

ap
s h

e m
igh

t sp
en

d
 

a p
rofitab

le even
in

g at K
ey B

iscayn
e or S

an
 C

lem
- 

en
te read

in
g M

r. B
erger's b

ook
. 	
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