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Federal ~“onduct Cited as
Offending 'Sense of Justice!

By Sanford J. Ungar
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It was uncertain, nowever, whether the Justice De-
partment would renew a separate grand jury investigation
in Boston, suspended since last December, which focused

Wo.shmston Post Staff Writer

LOS A\TGELES May 11—U.S. District Court Judge

W. Matt: Byrme Jr., citing governmental misconduct so .
: ;~severe as to “otfend the sense of justice,” ended the Pen-
+ [ tagon Papers-trial’of Daniel-Ellsberg and Anthony Russow. .

‘Jr “today and: dismissed all criminal charges against then.-

After two weeks of sengational disclosurés; including
news 'of a White House-dfrécton burglary of Ellsberg's

psychiatrist’s-office and of government wiretaps for which
all records have disappeared, Byrne said, “There remain .
more: questions Than answers” about how seriously the,, :

defendants’ constitutional rights were violated.

The judge:blamed various government agencies, in~
cluding the Central Intelligence Agency, for taking “an -
unprecedented. series of actions” against Ellsberg after

he ‘was originally indicted almost two years ago for
leaking the Pentagon Papers.

But Byrne said his ruling was also based on the fac’c

that government prosecutors had “time and again failed”

to comply with his court orders to produce materials

©“from government flles that tended to exculpate, or estap-
‘lish"the innocence of; Ellsberg and Russo.

He declared that they “should not have to run the
risk of being tried again before another jury.”
. Byrne’s ruling, which took 15 minutes for him to read

from the bench this afternoon, brought pandemonium in
hils courtroom. As he strode back to his chambers, there
was applause and Whoops of joy from’ Ellsbelgs and

Russo’s staff and supporters.

There was also discreet pleasure at the Justice- Depart- s

ment. in Washington, where high officials had come to
believe that the Pentagon Papers trial, while important
to President Nixon's effort to stem leaks of “national

. security information” from the, federal bureaucracy, was

hopelessly entangled with the V\« atergate affair..

Specifically, Byrne granted both a mistrial and a dis-
missal of the indictment  which eharged Ellsberg -and
Russo with conspiracy, e‘ggxonave and theft of govern-
ment property. .He said he‘had determined that to grant
a mistrial alone, leaving ‘open the possibility for a new
trial, “would not be fair.? .

The only way that the- Justice Department could now
move to retry Ellsboer(T and Russo on the charges here
would-be to appeal Byrne § decision on dismissal to the
Ninth U.S. Circuit Court of Appeals in San Francisco,
whichl it is entitled to do.’

But legal observers pointed out that such an appeal is
unlikely to be taken—and that it would probably not
succeeed—because Ellsberg and Russo had already been
placed in “Jeopardy” f conviction on the offenses
charged.

The Fifth Amendment to the Constitution dictates that
no person “shall ... be subject for the same offense to
be twice put-in Jeopardy of life or limb. .

Unlike an occasion last year when a mlstnal was de-
clared in the Pentagon Papers case, Ellsberg and Russo
d1d not seek a mistrial this time, nor did they file ‘a

“waiver” of their rights against “double jeopardy.”

Whatever the strict legal posture of the situation, Jus-
tice Department sources said that as long as Richard G.
Kleindienst remains Attorney General—he has resigned
from the Cabinet because people close to zmm.an% ynder
investigation in the Watergate affair—RByr m‘s decision

¢ certainly will not be appealed.

But the sources stressed that the final docxszon will

" be up to Attorney General-designate Elliot L. Richardson,

whose nomination is before the Senate Judiciary Corn-
mittee, on the basis of advice from Solicitor. General
Erwin N Grlswold

on Ellsberg’s distribution of the Pentagon Papers to The

. Pandemonium jreigns in courtroom
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~(The charges here. focused only on Ellsberg,,,.. ¢
Russo’s actions in late 1969, when they photocopxeq the:
top-sel:ret Pentagon: study at a Hollywood * adverblsmg g
agency, and their “conspiracy,” which the government
sald coutmued* nto,late 1970.) . _

. omen. and two ‘mén’ had been hﬁﬁng
nst Ellsberg and Russo and in thef
anuary. < +
e sent -home for a week last Tueﬁ A
Hed the tangle of disclosures concernifig |

vestigations of Ellsberg. This :affer-
potified by telephone {hat they, wy@"uld
; .refturmng to court next weeks @
oth sides of the case had alreadys exs
gwings that the -jury, which Wasmdt.
gén . insulated from information about
o?lal dev,e}opments
{s} defenSe fought to the last: momenﬁin

Byrne on its’ motion for' a- diféttede
uitfal baséd on the -assertion that: the
vernment’s: e@dence Was 1nsuffrc1ent to sustam“'
conviction. : o

‘Russo, for his own part, repeatedly mstructedm h@

attorney Leonard I. Weinglass, that he wanted the:-ca

to go to the Jury in order to vindicate:his and Ellsbﬁrg’%‘)

conduct in-releasing to the public the secret history of

American mVOIVement in Southeast Asia. ; “
gefore .Pudgé Byrne dismissed the case this aftemo’ﬁn

he indicated that if he were to rule on the motion for a

. directed verdict of acquittal, he would aquit the defend—

‘ants jon some counts, but send other counts to the Ju,ry}
for a’verdict. ik
He gave the defendants time to consult wrth thbe’im
attorneys on whether they wanted to have him: fo
that course or pule on the dismissal motion.
After a ‘moment, chief deferise counsel Leonard B

. Boudin’said, “The defendants do press theirmotion; based

o

" the missing records. This after;%oon, trhe Judge sald

on the totahty of. government%lsconduct » It was: then
that Byrne delivéred his ruling. D S
While scplding -the prosecution genera]ly, the Judge
‘seemed. toindicate-that he viewed ‘iiost seriously, thes.
revelatmn on Thursday that Ellsberg had been’ oVerheards
in late 1969 and early 1970 in a ‘wiretap on the ‘Bethésda;s ¥
Md., residence of Morton H. Halperin, then a consultants
to the National Security Council and more reeently«"‘vhk!f
of staff” for the Ellsberg-Russo defense. i
“Of greatest mgm:fmapce » Byrne said, was. thé" dls-
covery that the Justice Department and Federal Biirédu
of Investigation had lost or destroyed records of-the
wiretap on Halperin. ot bl
Although pressed repeatedly by Byrne over the: pakt
two" days, chief ‘presecutor David R. Nissen had  heen:
unable to come up with more details on the wiretap ﬁrv‘

was#willing to wait no longer!
At other times during the past two weeks, it had beén
disclosed that:



- etecfToD survel removed
s’quaq: reporting directly to the White 2 m %ﬁ

1 Bl K5+ itjudi
rtoLet‘I;V?S %ﬁzﬁggHg;spﬁtﬁcsf (;f s%ﬁ:gfg gfg whether it was' ”the White House, the Justice

- « » ; the FBI” which conducted the wiretap that
determin® Ellsberg’s “prosecutability. - L L e W P tha
@ The Central Intelligence Agency, in- possible vmlatlon # Ellsberg-—“although, apparently,’ dné s‘fb

; bery:by the other.”
s ﬁurél%ﬁs g‘l,lé? %nftlyi;e_aﬁ\gdggngzchmcal s Weinglass contended that once any. records of thé

‘@ 'The entire operation grew.out' of President N { tap Bere produged,  the. he s‘;’) ulrst ,sleggigniﬁggg (‘;‘f’
P ‘dlfi,cﬁ,‘;eelf’gf ih FBI—to identi T her: i %“'I%Wed to the case and ‘had
; ah‘%n iy S : I ) e contrary, argued chief prosecutor N1ssen the
: ’ ent should have the opportunity to demonstrate
{)re?;;&egllzeza%igsh 10 &f;?lég?é ftzzgigt:wgrgﬁﬁiml on.  that ithad an “independent origin” for all of its evidence,
nedy in the 1963 assassination Qﬁ South Vietnam:Pfespat  But the thrust of defense arguments today was an ap-
dent Ngo Dinh Diern N 3 that Byrne not'-conclude the controversial. cise
iy : profched in the midst of' 3 | withottt flrst mounting-a full investigation of the wiretap
Papers tria] by iformer - chief White House ohns “governmental misconduct” and settling the
D. Ehrhchman : - decettine thi B et comp! (x legal issues involved by acquitting *Elmherg
ship 0f the EBL. e ¥ and Russo of all charges.
During a; oqurt sessmn thls mormng, de,' . y Weinglass suggested ;that Ruckelsha
for Ellsberg and Rués S : ,‘ /dlscovery of an. FBIg;«emplo ee i

Ellsherg had been ‘overheard“in a wire etap was “a |
Boudm and Wemglass asserted: that 1o 9%( q “s { House attempt to-divert the court”’?rom more embgrras- ;
Supparts a dismissal when the government%ﬁ =1 sing Hlsclosures i .
duge the logs and other records of a wiretap.: = Tt is very. possible;” he ]
j i a8 S%T&ng‘,;yhe government to get out fron
ortabi’é srﬁmtlon "
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