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Cyntcal though At-may. sound,’ there

seems only one loglcal reason to €x-
plain the extreme position taken by
the Nixon administration on executive
privilege and the right to enforce se-
cregcy throughout government: the an-
swer is the United States Supreme
Court.

Consider the sequence of events.
President Nixon’s aides refuse to tes-
tify before Sen. Sam Ervin’s commit-
tee that is investigating the Watergate
case. Whether Ervin goes through with
his threat to try to arrest them or not,
their defiance will bring citations of
contempt. This will be appealed to the
courts with at least two to three years
1nterven1ng before it reaches a decision
in the Supreme Court. By that time it
can be safely assumed the President
will have not four of his own “strict

constructionist” justices but five. The .

court will be his stone wall of defiance
to the Céngress.

As recent surveys have shown, the
four Nixon justices have voted with re-
markable consistency in any case in-
volving presidential powers. They have
been joined by either Justice Byron
White or Justice Potter Stewart with
few exceptions to make a majority.
This leaves Justices William O. ‘Doug-
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las, Wllham J. Brennan -Jr; and Thur-' -

good Marshall repeatedly in a minority,
The only possible explanation of At-

" torney. General Richard Kleindienst's

unprecedented proposal for executive
privilege for the entire eXecutive es-

tablishment is the confidence- that the -

Nixon court will sustain any challenge
on this score. In his press conference
on March 15 the President said:

“Perhaps this is the time to have the
highest court of this land make a defi-
nitive decision with regard to this mat-
ter (executive privilege).”

In campaigning both in 1968 and in
1972 for “strict constructionist” judges,
Mr, Nixon was in effect campaigning
against the Supreme Court. He has
never given any legal definition of

what he means by “strict construction- .

ist.”

There is nothing in the Constituiton
about executive privilege. When his
aides are pressed to say what this au-
thority derives from, they cite the sepa-
ration of powers But the Kleindienst

-Sweep covering everyone ' from the

door: clerk.to the Attorney General
himself is to -infer authority that the
founding fathers never dreamed of.

. "A Supreme Court decision in 1957
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overruled & contempt of Congress con-
viction of a witness who refused to di-
vulge names of alleged Communists be-
fore the House Un-American Activities
Committee, The opinion written by

“Chief Justice Earl Warren sustained:
.the -defense "of the witness, a- United”

Auto Workers official, John T. Wat-
kins, based on his rehance on the First
Amendment The Chief Justice cited
an earlier ruling to the effect that “an
investigation (by Congress) into indi--
vidual affairs is invalid if unrelated to
any legislative purpose.” “There is no
congressional power to expose for the
sake of exposure.”

But as those familiar with the Wat-
kins opinion and its sxgmflcance point
out the “legal purpose” in the Water-
gate investigation is clear enough. It is
to expose wrongdoing so that laws
may be drafted to prevent futtre sub-
version of the political process.

D1rect1y involved are men eonwcted :
of serious crimes. Officials holding in--
fluential positions in ‘the government .
and subsequently in the Nixon re-elec- -
tion committee stand accused of vio-
lating laws governing pelitical contri-
butions. Either those alleged to have
been participants must face public in—
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nied knowledge of what actually hap—
pened and Congress will lack the
background to draft appropriate laws,

The Supreme Court is literally the
court of last resort. Impeachment is
a proceeding within the purview of the
Constitution. Impeachment was voted
by the House of Representatives
against Justice Samuel Chase at the
time -that Thomas Jefferson was feud-
ing with Chief Justice John Marshall.

" 'But the Senate refused to find Chase

guilty of high erimes and misdemean-

- ors as provided-in the Constitution, It

is obviously not a recourse when 1deo-

logical issues are, involved.. -
Franklin Roosevelt, frustr,ated by a
conservative ma)onty repeatedly otit-
lawing New Deal measures, sought to
add six mew justices of a liberal per-
suasion. His “court packing” plan drew
wide opposition and was rejected by
the Senate as the controversy dis-
closed how deep was respect and even
“venergtion'for the Court. But if Presi-
dent Nixon now fills it with “strict
constructionists” by his definition, put-
ting it in position as a politeal bar-
ricade; that respect may not long

survive. = o
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