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E
xecutive privilege is one of those 

subjects that is long on rhetoric and 
short on substance. It is not one of the 
central issues of our tim

e, but m
erely 

a m
oderately interesting question that 

has attained im
portance largely be-

cause of other issues of conflict be-
tw

een the executive and the legisla-
ture. 

T
he argum

ent that C
ongress is in-

capable of exercising its legislative 
p
rero

g
ativ

es b
ecau

se th
e ex

ecu
tiv

e 
branch does not provide it w

ith suffi-
cient inform

ation is a staggering m
is-

conception. T
he practical fact is that 

C
ongress gets m

ost of the inform
ation 

th
at it w

an
ts fro

m
 th

e ex
ecu

tiv
e 

branch. It w
ould be hard to overesti-

m
ate the vast outpouring of data, re-

p
o

rts, letters, an
d

 testim
o

n
y

 w
h

ich
 

flow
 from

 the executive •to C
ongress, 

to say nothing of the leaks and confi-
dences from

 disgruntled officeholders 
that regularly stream

 to C
ongress. 

E
xcept possibly in the foreign and 

m
ilitary area, C

ongress is not hindered 
in m

aking legislative judgm
ents by the 

failure of the executive to provide rele-
vant inform

ation. T
he failure of C

on-
g
ress to

 estab
lish

 d
ecisiv

e n
atio

n
al 

policy on m
any issues is a failure of 

choice and w
ill and resources on its 

part, not a result of lack of inform
a-

tion from
 the executive. 

D
iscussions of executive privilege 

have focused prim
arily on its use to 

preclude C
ongressional exploration of 

the decision-m
aking process of the ex-

ecu
tiv

e b
ran

ch
. H

ere as elsew
h

ere 
there is a core area of general agree-
m

ent surrounded by a large grey area 
• o

f u
n
certain

ty
. T

h
is area o

f co
n
tro

-
versy is by far the m

ost recent, largely 
because of the changing nature of C

on-
gressional hearings and the m

anner 
in w

hich com
m

ittees request inform
a-

tion from
 the executive. 

R
equests for the personal appear-

ance of high-level advisers have been 
declined. R

efusals of this type w
ere 

m
ade by John S

teelm
an, a P

residential 
assistant during the T

rum
an A

dm
inis-

tration (investigation of strike of G
ov-

ernm
ent em

ployes); S
herm

an A
dam

s, 
a P

resid
en

tial assistan
t d

u
rin

g
 th

e 
E

isenhow
er A

dm
inistration (D

ixon-
Y

ates contract); and D
eV

ier P
ierson, a 

Presidential assistant, and U
nder Secre-

tary of the T
reasury Joseph B

arr dur-
ing the Johnson A

dm
inistration (F

or-
tas confirm

ation). D
uring the N

ixon 
A

dm
inistration, probably because the 

executive and the legislature are under 
the control of different political par-
ties, refu

sals o
f th

is ty
p
e h

av
e b

een
  

m
ore frequent, w

ith H
enry K

issinger, 
John E

rlichm
ani H

. R
. H

aldem
an, Peter 

F
lanigan and John W

. D
ean 3d as the 

principal targets. 
E

v
en

 in
 C

o
n
g
ress th

ere is w
id

e-
spread, if not universal, acceptance of 
the principle that an intim

ate adviser 
of the P

resident should not be ques-
tioned concerning his conversations 
w

ith or advice to the P
resident. T

hus 
Senator M

ansfield, in recently com
m

u-
nicating to the P

resident a resolution 
o

f th
e S

en
ate D

em
o

cratic C
au

cu
s 

w
hich proposed a procedure for the 

invocation of executive privilege by 
executive branch w

itnesses, issued a 
statem

ent explaining that his support 
for this procedure did not m

ean that 
the P

resident's m
ost intim

ate advisers 
could be required to answ

er questions. 
P

residential advisers are not subject 
to interrogation any m

ore than a law
 

clerk can be asked about the factors 
or discussions that preceded a decision 
of his judge or a legislative aide asked 
about conversations w

ith his C
ongress-

m
an. T

he effective perform
ance of the 

executive function requires that the 
P

resident receive advice from
 his offi-

cial fam
ily w

hich is uninhibited by fear 
that the view

s stated w
ill be subject to 

subsequent disclosure or second-guess-
ing. Just as the integrity of the judicial 
o
r leg

islativ
e p

ro
cess w

o
u
ld

 b
e im

- 

paired by the invasion of privacy of 
their offices, so also the integrity of 
the executive's decision-m

aking proc-
ess w

ould be ham
pered by a sim

ilar 
invasion of the executive office. 

T
he clam

or for access to the deci-
sional process w

ithin the W
hite H

ouse 
usually rests upon a desire on the part 
o
f th

o
se w

h
o
 o

p
p
o
se th

e u
ltim

ate 
P

residential decision to dem
onstrate 

that the P
resident received conflicting 

advice or that his determ
ination rested 

partly on political rather than purely 
rational considerations. W

hile it is ob-
vious to the sophisticated that this is 
alm

o
st in

v
ariab

ly
 th

e case, ro
u
tin

e 
revelation of the opinions, options and 
p
o
licies th

at w
ere p

resen
ted

 to
 th

e 
P

resident m
ay have the effect of lim

it-
ing the candor and fullness of the ad-
v

ice h
e receiv

es. P
u

b
lic d

iscu
ssio

n
 

should be focused on the decision he 
h

as reach
ed

 an
d

 n
o

t o
n

 th
e m

en
tal 

process on w
hich it w

as based. It is 
the P

resident w
ho is responsible for 

the decision and the electorate has a 
periodic opportunity to evaluate his 
stew

ardship. 
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. C
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See letter to the editor 
by W. Wayne Shannon, 
NYTimes 7 A

p
r
 73, filed 

Nix Ad. 


