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• 

en
ts sto

p
 'w

iretap
p

in
g

 bill 
T

he F
oreign Intelligence S

urveillance A
ct (S. 3197), 

w
hich w

ould have provided congressional authority 
for w

iretapping A
m

ericans w
ithout the governm

ent's 
having convinced a judge there w

as probable cause to 
believe they had com

m
itted crim

es, w
as dropped from

 
th

e U
.S

. S
en

ate's calen
d
ar b

efo
re th

e clo
se o

f th
e 

session. 
V

igorously opposed by the A
C

L
U

, the bill w
ould 

have given legislative recognition to the P
resident's 

p
u
rp

o
rted

ly
 in

h
eren

t "co
n

stitu
tio

n
al p

o
w

er . . . to
  

acquire foreign intelligence inform
ation." In the guise 

of reform
 —

 centering prim
arily on an exceedingly 

in
effectu

al w
arran

t p
ro

ced
u

re to
 b

e req
u

ired
 fo

r 
in

tellig
en

ce eav
esd

ro
p

p
in

g
 —

 S
. 3

1
9
7

 w
o

u
ld

 h
av

e 
g
iv

en
 C

o
n
g

ress' b
lessin

g
 to

 th
e v

ery
 ab

u
ses it is 

supposedly set upon correcting. 
Instrum

ental in killing the bill w
as the leadership of 

C
alifo

rn
ia S

en
ato

r Jo
h

n
 T

u
n
n
ey

. T
h

e A
C

L
U

 h
ail 

u
rg

ed
 m

em
b

ers an
d
 n

o
n
-m

em
b

ers alik
e to

 ex
p
rer s 

their opposition to the bill, and T
unney reported that 

"th
e
 m

a
il fro

m
 in

d
iv

id
u
a
l c

itiz
e
n
s a

n
d
 fro

m
 

organizations w
as very heavy, all of it opposed o the 

b
ill an

d
 su

p
p
o
rtin

g
 m

y
 am

en
d
m

en
ts." 

T
he A

ct, w
hich had broad liberal and conservati' e 

support and w
as personally backed by U

.S
. A

ttorney 
G

eneral E
dw

ard L
evi, had passed the S

enate Judiciary 
C

o
m

m
ittee o

n
 Ju

n
e 1

5
 b

y
 a v

o
te o

f 1
1
-1

, T
 in

n
ey

 
dissenting. 

A
t h

earin
g
s b

efo
re th

e S
elect C

o
m

m
ittee o

n
 In

-
telligence, S

enator E
dw

ard K
ennedy (M

ass.), S
enator 

C
harles M

athias (M
d.) and L

evi testified in support of 
th

e b
ill w

h
ile T

u
n
n
ey

, S
en

ato
r W

alter M
o
n
d
ale 

(M
inn.), R

epresentative R
obert D

rinan (M
ass.) and 

the A
C

L
U

 testified against it. B
ut on A

ugust 10, the 
co

m
m

ittee v
o
ted

 th
e b

ill o
u

t 8
-1

, w
ith

 o
n
ly

 sm
all 

im
p
ro

v
em

en
ts an

d
 w

ith
 S

en
ato

r R
o
b
ert M

o
rg

an
 

(N
.C

.) dissenting. 
T

unney, how
ever, secured co-sponsorship to a total 

o
f 2

0
 am

en
d
m

en
ts th

at n
o
t o

n
ly

 slo
w

ed
 th

e b
ill's 

p
ro

g
re

ss b
u
t h

e
lp

e
d
 in

c
re

a
se

 th
e
 c

o
n
tro

v
e
rsy

 
su

rro
u
n
d

in
g

 it a
n
d

 d
ra

w
 a

tte
n

tio
n

 to
 its m

o
re

 
dangerous provisions. A

m
ong those co-sponsoring one 

o
r m

o
re am

en
d
m

en
ts w

ere sen
ato

rs F
ran

k
 C

h
u
rch

 
(Idaho), G

eorge M
cG

overn (S
. D

ak.), A
lan C

ranston 
(C

alif.) and M
organ. 

A
cco

rd
in

g
 to

 B
o
b
 M

cN
air, T

u
n
n
ey

's d
irecto

r o
f 

research, the chances of the m
easure being revived in 

th
e n

ex
t sessio

n
 -o

f C
o
n
g

ress are "p
ro

b
lem

atical," 
depending on the outcom

e of the presidential election 
am

ong other things. 
"If P

resident F
ord is still in office," said M

cN
air, 

"there w
ill probably be an attem

pt to m
ade to push it 

th
ro

u
g
h
 early

 in
 th

e y
ear." W

h
eth

er o
r n

o
t th

ere 
w

o
u

ld
 b

e ch
an

g
es in

 th
e b

ill is u
n

certain
. 

A
lso dying in the last session w

ere tw
o com

panion 
b
ills b

ein
g
 co

n
sid

ered
 b

y
 th

e S
u
b
co

m
m

ittee o
n
 

C
ourts, C

ivil L
iberties and A

dm
inistration of Justice 

of the H
ouse Judiciary C

om
m

ittee. T
he only N

orthern 
C

alifornia m
em

ber of the H
ouse Judiciary C

om
m

ittee 
is D

o
n

 E
d

w
ard

s o
f S

an
 Jo

se, A
cco

rd
in

g
 to

 a staff 
assistan

t, R
ep

. E
d
w

ard
s w

o
u
ld

 h
av

e v
o
ted

 ag
ain

st 
b
o
th

 b
ills h

ad
 th

ey
, co

m
e to

 a v
o
te. 

T
unney's opposition to S

. 3197 cam
e in the face of 

stro
n
g
 p

ressu
re fro

m
 .co

lleag
u
es su

ch
 as K

en
n
ed

y
. 

W
hen the A

C
L

U
's national new

sletter w
ent to print in 

S
ep

tem
b
er, it rep

o
rted

 th
at o

n
ly

 a "m
iracle" b

y
 

T
unney could prevent passage of the bill. 
S

ponsors of the bill had hailed it as a step forw
ard 

in controlling national security w
iretapping because it 

req
u
ired

, in
 m

o
st cases, th

at a ju
d
icial w

arran
t b

e 
o
b
tain

ed
 b

efo
re th

e start o
f an

y
 electro

n
ic su

r-
veillance. T

he S
uprem

e C
ourt has not yet held that the 

C
o
n
stitu

tio
n
 req

u
ires a w

arran
t in

 cases w
h
ere a 

fo
reig

n
 ag

en
t is in

v
o
lv

ed
, b

u
t th

e ju
d
icial rev

iew
 

p
ro

v
id

ed
 fo

r in
 th

e b
ill w

o
u

ld
 m

erely
 h

av
e b

een
 a 

rubber stam
p to an executive branch decision. 

S
. 3

1
9
7
 w

o
u
ld

 h
av

e p
ro

h
ib

ited
 th

e co
u
rt fro

m
 

forcing the governm
ent agent to dem

onstrate that the 
target of the surveillance w

as truly a threat to national 
secu

rity
 an

d
 th

at th
e tap

 w
o
u
ld

 actu
ally

 p
ro

d
u
ce'  

evidence of the target's clandestine activities. 
In addition; the court w

ould have been required to 
issu

e a w
arran

t if it fo
u
n
d
 p

ro
b
ab

le cau
se th

at th
e 

targ
et w

as a "fo
reig

n
 ag

en
t." A

s am
en

d
ed

 b
y
 th

e 
In

tellig
en

ce C
o
m

m
ittee, th

e term
 "fo

reig
n
 ag

en
t" 

in
clu

d
ed

 all n
o
n
-A

m
erican

s w
h
o
 are o

fficers o
r 

em
ployees of a foreign pow

er, m
eaning am

bassadors 
from

 foreign countries and their entire staffs, as w
ell 

as em
ployees of corporations like the governm

ent-
controlled B

ritish A
irw

ays. 
"F

oreign agent" w
ould have included A

m
ericans 

w
ho, at the direction of a foreign pow

er, engage in 
sabotage, terrorist or spying activities in violation of 
th

e crim
in

al law
. "F

o
reig

n
 ag

en
t" w

o
u
ld

 h
av

e in
-

cluded A
m

ericans w
ho, at the direction of a foreign 

p
o

w
e
r, c

o
v

e
rtly

 tra
n

sfe
r in

fo
rm

a
tio

n
 w

h
ic

h
 a

 
reaso

n
ab

le p
erso

n
 -w

o
u
ld

 b
eliev

e h
arm

fu
l to

 th
e 

security of the U
.S

. 


