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the constitutional limits as 
laid down by the U.S. Su 
preme Court." 

Hamlin said he could see 
no clifference beween laws 
covering domestic and those 
covering foreign bankin4.;re-
quirements 

The act, passed by Con-
gress Oct. 26, 1970, awaited 
drafting of rules and these 
rules were to become effec-
tive July 1. Effectiveness 
was halted June 30 when 
Sweigert issued a temporary 
restraining order pending a 
three-judge hearing. 

Record-Keeping 
That temporary order, 

however, did not halt the re-
cordkeeping provision of the 
act. 

The court acted on suits 
brought by the American 
Civil Liberties Union of 
Northern California on be-
half of itself 'and bank cus-
tomers, the Security Nation-
al Bank of Walnut Creek and 
the California Bankers Asso-
ciation. 

The majority opinion said 
the law allows government 
agencies to subpeona bank 
records. It said legal proce-
dure still is available for in-
vestigation of possible crimi-
nal wrongdoing, such as tax 
evasion. 

Distinction 
In ruling on foreign trans-

actions, the judges said the 
Supreme Court, "when deal-
ing with matters of report-
ing to and surveillance by 
the executive, has tradition-
ally recognized a distinction 
between domestic surveil-
lance where foreign nations 
are involved." 

It pointed out that what 
might be "impermissible in 
domestic cases may be con-
stitutional wher e foreign 

Surveillance 
The opinion said the Act 

transcends these limits "Or - 
this kind of legislation as to 
unreasonably i n v a de the 
-right of privacy protected 
by the Bill of Rights, par-
ticularly the 4th Amend-
ment provision protecting 
the right of the people to be 
secure in their per son s, 
houses, papers and effects 
against unreasonable 
searches and seizures'." 

It noted its opinion covers 
surveillance "for the alleged 
purpose of discovery but not 
specified wrongdoing among 
the citizenry." 

After basing their ruling 
on the unreasonable search 
provision, the court then 
said it was unnecessary to 
consider challenges by oppo-
nents of the act that it vio-
lated 5th Amendment privi 
leges 	against 	s e I f- 
incrimination and due pro-
cess, and the 1st Amend-
ment guarantee of freedom 

association. 
e majority opinion was 

ned b y U.S. District 
dg es William Sweigert, 
Francisco, and William 

st of Portland, Ore. 
Dissent 

he short dissenting opin-
was written by Judge 0. 

Hamlin of the U.S. Ninth 
cuit Court of Appeals. His 
sent was to the majority 
ding that disclosure in do-
stic banking transactions 
unconstitutional. 
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Access to 
Bank Data 
Held Void 

SFExammer 
By Tom Hall 

A three-judge federal pan-
el  ruled 2 to 1 here today 
that.'the reporting of domes-
tic •banking transactions as 
required by the Bank Secre-
cy Act is unconstitutional_ 

The act, which was to be-
come effective July 1, re-
quires banks to microfilm 
and keep records of all 
check transactions. A re-
straining order had halted 
the effective date. 

The aim of the measure 
is to stop the flow of illegal 
fun d s into foreign coun-
tries. It was to be used as 
a weapon against illegal 
drugs, gambling, gold trad-
ing and the use of secret 
bank accounts. 

The panel issued a prelim-
inary injunction against en-
forcement of the domestic 
section of the act. 

Transcends 
The court, however, found 

that the reporting of foreign 
banking transactions as well 
as the keeping of records by 
banks as required tinder the 
act are constitutional. 

The majority opinion said: 
"We are of the opinion 

that the act, insofar as it au-
thorizes the secretary (of 
the Treasury ) to require vir-
tually unlimited reporting 
from- banks and their cus-
tomers of domestic financial 
transactions as a surveil-
lance device . . . transcends 
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powers are involved." 
The majority criticized the 

lack of "procedural safe-
guards" in the act with re-
spect to reporting of domes- 
tic transactions.. 	- 

The majority opinion 
stressed that the relation-
ship between surveillance 
authorized by the act and 
the expectation that sur-
vellance could uncover 
wrongdoing "is far-fetched." 
It cited testimony of an as-
sisant scretary of the Treas-
ury before a congressional 
committee. 

"In excess of 20 billion 
checks are drawn annually 
in the U.S. and flow through 
the banking system, and 
only a small percentage of 
these are likely to give use 
in criminal, tax or regtila-
tory investigations and pro-
ceedings." 

It also was noted in the 
majority opinion that the 

government in its brief "re-
markably" told the court 
that ". . . nothing in the 
statute gives the govern-
ment any greater right to 
access to bank records than 

i it possessed before.' 
I The court said if the gov- 

, 

ernment intended only to 
seek records as it had done 
under existing law "then one 
may well question the need 
for this new legislation." \ 
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