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DECISION IS UNANIMOUS -

‘Powei‘l‘, Appointee of Nixon,
- Writes Opinion Upsetting.
Government Practice -

meS———-
By FRED P. GRAHAM

‘Special to The New York 'I‘ime‘lv -

WASHINGTON, June 19 '~
The Supreme Court . dé- |
clared unconstitutional today
the Federal Government’s préc-
ice of wiretapping, without first
obtaining court approval, dom-
estic radicals considered dan-
gerous to the national security.

The Court, 8 to 0, rejected

Attorney General Richard?G.
Kleindienst announced ‘after
learning of the decision tha}-he
had “directed the terininatfon .
of all electronic survejllance: in |
cases involving security that
conflict with the Court’s opin-
ion.” He ‘said that subsequént .
surveillance would be done
“only under procedures that
comply” with the decision. .*

The opinion was written .by
Justice Lewis F. Powell Jr., who
was, appointed to the Court
shortly after he wrote a news-
paper article strongly suppart- .
ing the President’s “natiopal
security” wiretap power..*.

Fear Opposed as Price .+

Justice Powell had termed the

.|complaints against.the Govern- -

ment’s wiretapping “a tempbst
in a teapot” and had suggested -
that the distinctions between

‘| warrantless wiretapping of “fpr-

eign agents and domestic stb-

‘| versives was “largely meaning-
‘|less.” but he assured the Sen-

ators at his confirmation hear-

|ing that his mind was still open.

His opinion today ledned
heavily upon the threat to ftee
speech that he saw in unbridied
governmental wiretapping’« of |
dissenters. 3

“History abundantly dot

the Nixon Administration’s, as~
sertion that the Prsident’s au-
thority to protect the nation
from: internal subversion gives
the Government the constitu-
tiona] power to wiretap “dan-
gerous” radical groups without
obtaining court warrants.
“Fourth Amendment free-
jdoms- [against ‘“unreasonable
'searches and seizures”] cannot
properly by guaranteed iif do-
mestic surveillances may ‘be
conducted solely within the dis- :
cretion of the executive
branch,” the Court declared.
Justice Agency Setback

Without ruling on. the con-
stitutionality . of warrantless
wiretapping against agents of
foreign powers, the Court held
that-“national security” Wwire-
tépping ‘of domestic radicals
who -have no foreign ties can
be done only with the type-of
‘court warrants currently used
in police wiretapping of orgén--
ized*¢rime. 22

The ruling was a stunhing
‘legal setback for the Justice
Department, which failed Jto
muster a single vote fronr a
Court with four justices’ap-
|pointed by President Nixon.

¢ ing the.President’s wiretap au-

benign in its motives — to vitw
Continued on Page 23, Colurin 1

with suspiclon those who most
fervently dispute its policies,”
he wrote. . ¢ | i i

‘‘The’ price "of lawful ‘public
dissentt must not be a dread of
subjéction-to an unchecked str-
veillance power,” he continued.
“Nor must the fear of unau-
thorized official eaversdropping
deter vigorous! citizen dissent
and discussion of Government
action in private conversation.”
- Justice William H. Rehnquist, |
another Nixon appointee who
had made statements support-

thotity before joining the Court,
did: not participate in the deci-
sion, He had suggested that he
wpould participate by remaining
behind the bench when the case
was argued. He gave no. rea-
son for stepping aside today.

By coincidence, the historic
decision was announced only
seconds after Attornery Gen-
eral Kleindienst, an aggressive
proponent of warrantless wire-
tapping, formally presented
the Supreme Court his creden-
tials as the Government’s chief
legal officer. g 3

Mr. Kleindienst, clad in- the
cutaway coat and striped trou-
sers customarily worn by Gov-
ernment attorneys in the -Su-
preme Court, was welcomed by
Chief Justice Warren E. Burger
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ments the tendency of govern- citizeds suspected .
ment—however benevolent’and 14 LN

the  Supreme ‘Court “fuled that

ject to the Fourth Amendment’s |

‘would
.jeavesdropping.

—one"_so. controversial among |-
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in  a . brief statement
the Court session began,, Detroit. . i
Then as the Justicessettled| Mr. Kinoy represerted:three
back’for the announcement of|members of the radical White
the first decision, Mr. Klein-|Panther party who were ac-
dienst 'strode from the court-|cused of plotting 'to bomb a,
roony, not:waiting.long enough|Central Intelligence . Agency’
to hear that the long-awaited|office in Detroit. Mr. Gossett
wiretapping ruling was about to|argued for United States Dis-
e handed down. trict Judge Damon Keith, who,
An important. result of the|ordered the Justice Department
decision is that any defendant|to disclose the transcripts of
in a Federal prosecution has afthe defendants’ conversations
right to'isee complete tran-|obtained by wiretaps installed
scripts &f any - conversations|without court permission. .
overheard on a warrantless| The United States Court of
“domestic" security” listening|Appeals for the Seventh Cir-
device so' that his lawyer can|cuit upheld 'Judge Keith. '
make certain that no illegally| Justice Powell’s opinion hald
obtained [nformation is being|that the 1968 statute did not
used by the prosecution. 'give ‘the Government the power
.Court records indicate that|to wiretap without court au-
victims - of . such-wiretapping| thority,” but merely left un-
could mcﬁ;dedefendants in the|touched -any -constitutional
“Chicago Seven” riot-conspiracy| power it might have had any-;
case, the kidnapping conspiracy | way:
He stressed that the Court

case invglving the Rev. Philip

F. Berriggn and other prosecu-|was leaving for another day a

tions of jantiwar activists and|decision on whether warrants

black radicals. - Iyl be required to wiretap
Mr. Kleindiénst said that’ his foreign spies and that the de-

case involving the Rev. Philip| cision today covered only those

with “no significant connection

staff would screert- all> such
cases to decide whther to -dis-| with a foreign power, its agents
lor agencies.” '

close the wiretap transcripts or
‘ Justice Department officials

drop the prosecutions.
Today's ruling had its roots |are expected to argue that
any of the radicals who have

in a decision by President |p,
Roosevelt in 1940 that 'he had been wiretapped have had con-
the power to; diltacts with Communist - coun-
G:;‘tna%‘ ies. 8 & e i wﬁd‘g;e rugngfﬁ;“ouldfmakg
o g LIl . left-Wing' group® mors+ circums:
ractice o “include - American spect agogt tl?eir future deal-
;‘:of«‘» 1®SP10-| ings with foreign governments.

Legal experts disagree as to'
whether the Government can
1968 . act for surveillance of
radicals, because the Govern-|
ment '‘must show ' probable
cause that. a - specific lawauis|
about to be violated. National
securityssurveillance is usually
based upon more nebulous
suspicions. - )
Justice Powell’s opinion vir-

asland William T. Goss

ett “f‘o_f

e

~have been||

ge.l yadhise
It was-not until 1967, when
electronic surveillance was sub-

warrant requirements, that the
Government was . confronted
with the issue of what to do
about “this type of “national
security” surveillance. -7 % -

In 1968 Congréss passed a

liberty that woul
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iment’s claims,  the: Court has|:

the
the talis- ||
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man of ‘national security.’
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Government ‘invoke

“In. rejecting,
vindicated. the . constitutional|:

liberties of all Americans.

implicity authofize:
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law authorizing law enforce--
ment officers to get court war-+
rants to investigate a wide
variety of crimes. The law
stated that it would 'not affect
any constitutional authority the
President might have: to wire-
tap sir national security cases
without warrants. .

This :confronted the Nixon
Administration with the choice
of 'trying to obtain court war-
rants for its national security
surveillancé or to take the
chance that the Supreme Court
uphold  warrantless

tually invited Congress to pass
.2 mew law to allow for this spe-
cial type of wiretapping, but
any proposal so loaded with
overtones of political surveill-
ance would be expected to.face
difficulty on Capitol Hillsi .

Chief Justice Burger Hoted
that he concurred only in the
result. Justice Byron R. White,
in a separate concurring opin-
ion, said that the warrantless
surveillance might have been
legal under the “national secu-
rity” exception of the 1963 law,
but that the Justice Depart-
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or even

remotest link with anything in
“If this claim had been up-

any way: criminal

wrong.
virtually no limits to the range

unchecked invasion ofithe priv-
'acy of people having only the
held, there would have been |
i of . governmental intrusion on

|

isfy the statute.
The court, which is attempt-
ing to avoid extending its regu-|
lar term into July, announced
that it would hold a special
session on Thursday to an-
nounce more decisions. It now
has 36 opinions yet to hand
down, so that if it holds two
decisions sessions next week, it
could adjourn before July. "

" Attorney General John N. ment’s court papers did not sat-

Mitchell took the latter course

career attorneys that when the:
case reached the Supreme
Courtjfic member of the Solici-
or General’s office argued:.the
Government’s case. ¥

Robert 'C. Mardian, -then. As-!
sistant Attorney = General in
charge of the Internal Security,
Division, made the argument, a e
He was opposed by Arthun| «In’New York today, "the
Kinoy of the Center for Consti-i American Civil Liberties Union
tutional Rights in *New York,|lhailed the wiretapping decision.

v the organiza-

s executive di

Neier, said:

A statement b
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rector, Aryeh
pon
The Gov-

“The Supreme Court has're-
jected the Government’s boldest

claim of powers to intrude u;

individual 1liberties.
undefined interests of ‘national

ernment had claimed that in the
Isecurity’ it could engage'in a
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