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T
he ray of hope of reassertion and 

protection of our rights of free speech 
and press—

w
hich m

any had w
hen the 

S
uprem

e C
ourt ruled against restrain-

ing publication of the P
entagon P

apers 
—

has faded. 
W

hile m
any civil libertarians have 

pointed out the dangers of sanctioning 
ev

en
 tem

p
o
rary

 p
rio

r restrain
ts, as 

w
as d

o
n
e b

y
 so

m
e o

f th
e Ju

stices in
 

the P
entagon P

apers opinions, a sub-
seq

u
en

t case, in
 w

h
ich

 th
e S

u
p

rem
e 

C
o
u
rt h

as ju
st d

en
ied

 rev
iew

, raises 
the specter of G

overnm
ent censorship 

to a far- greater degree—
M

archetti v. 
U

nited S
ta

tes. 
In A

pril 1972, the G
overnm

ent in-
stitu

ted
 leg

al p
ro

ceed
in

g
s ag

ain
st 

V
ictor L

. M
archetti, a form

er C
.I.A

. 
ag

en
t, b

y
 o

b
tain

in
g

 a tem
p

o
rary

 re-
straining order from

 the U
nited S

tates 

D
istrict C

ourt for the E
astern D

istrict 
o
f V

irg
in

ia. T
h
e tem

p
o
rary

 o
rd

er, 
w

hich later becam
e a prelim

inary and 
perm

anent- injunction, requires M
ar-

ch
etti to

 su
b
m

it to
 th

e C
.I.A

., th
irty

 
days in advance of release, all w

rit-
in

g
s, ev

en
 fictio

n
al, w

h
ich

 relate o
r 

purport to relate to intelligence, intel-
lig

en
ce activ

ities, o
r in

tellig
en

ce 
sources and m

ethods. T
he C

.I.A
. m

ay 
forbid disclosure of any inform

ation 
w

hich it has classified and w
hich has 

not been pladed in the public dom
ain 

by prior disclosure. T
he basis of this 

broad injunction w
as a secrecy agree-

m
en

t sig
n
ed

 b
y
 M

arch
etti in

 1
9
5
5
 

w
hen he began w

orking for the C
.I.A

. 
T

he decision of the D
istrict C

ourt 
w

as affirm
ed, w

ith slight m
odification, 

by the C
ourt of A

ppeals for the F
ourth 

C
ircuit. It is that opinon w

hich now
 

stan
d
s b

y
 reaso

n
 o

f th
e S

u
p
rem

e 
C

ourt's denial of certiorari. 
A

lthough the C
ircuit C

ourt of A
p-

peals' opinion does allude to the im
- 

portance of the F
irst A

m
endm

ent, it 
allow

s*the C
IA

. full dikretiori to pre-
vent the publication of any m

aterial 
w

hich is: ".'classified" and not in the 
public -dom

ain.- T
he ruling m

eans that 
once m

aterial has been stam
ped "clas-

sified," no court m
ay look behind that 

stam
p 'to determ

ine w
hether or not it 

is- reasonabielet alone necessary." 
In 
In

 effect; it p
tirp

o
rts to

 allo
W

 th
e 

executive branch U
nfettered discretion 

in. determ
ining w

hat inform
atiO

n can 
be w

ithheld- front the;  ,publie. It im
-

poses no requirem
ent that som

e need 
for secrecy exists. 

W
hile a traditional view

 of the F
irst 

A
rn'endm

eht w
ould im

pose a firm
 m

an-
date against any prior restraint by the 
G

overnm
ent, it cannot be denied that 

som
e judicial inroads have been m

ade 
on- this doctrine. A

 recent exam
ple is, 

of course, the P
entagon P

apers case 
w

here there w
as a tem

porary period 
of restraint to enable the juscliciary, 
at variou levels including the S

uprem
e 

C
o
u
rt, to

 d
eterm

in
e w

h
eth

er o
r n

o
t 

d
issem

in
atio

n
 o

f th
e p

u
b
licatio

n
s 

w
o
u
ld

 b
e h

arm
fu

l to
 th

e n
atio

n
. In

 
the M

archetti case, how
ever, the de-

cision.of the C
ircuit C

ourt of A
ppeals 

allo
w

s p
rio

r restrain
t b

y
 th

e ex
ecu

-
tive branch- w

ithout m
eaningful judi-

cial review
. 

M
dreoV

er, by holding that the courts 
M

ay not look behind the. governm
ent 

label of "C
lassified," the F

ourth C
ircuit . 

w
ould abrogate the im

portant role of 
th

e ju
d
iciary

 to
 p

ro
tect th

e F
irst 

A
m

endm
ent, rights of the people, T

O
 

allow
 the • executive branch. such uni-

lateral determ
ination not only under-

m
in

es th
e v

ery
 p

u
rp

o
se o

f th
e F

irst 
A

m
endm

ent but it serves to w
eaken 

the 'w
hole concept of reS

ponsible gov-
ernm

ent so vital in a dem
ocracy. 

W
hile it is difficult to attribute any 

co
n
crete reaso

n
 to

 th
e d

en
ial o

f re-
view

 by the S
uprem

e C
ourt, one can 

hope that the determ
ining factor w

as 
that no at tem

pt to restrain publication  

of specific m
aterial had been m

ade. 
In its brief .to the S

uprem
e C

ourt, 
the G

overnm
ent argued that the issue 

o
f p

rio
r restrain

t as p
o
sed

 b
y
 th

e 
M

arch
etti situ

atio
n

 w
as n

o
w

 o
n

ly
 

"academ
ic." it em

phasized that M
ar-

chetti had not yet S
ubm

itted any pro-
p

o
sed

 p
u

b
licatio

n
 to

 th
e C

.I.A
. an

d
 

that, the C
.L

A
. had not denied approval 

for publicatiott of any M
ateriaL

 T
o that 

extent,. the M
archetti case can be dis-

tinguished factually from
, the govern-

m
ent's action to restrain publication 

of the P
entagon P

apers. 
S

hould M
archetti proceed w

ith his 
w

riting and should the C
.I.A

. order the 
deletion of certain m

aterials prior to 
publication, the Suprem

e C
ourt justices 

could still determ
ine that judicial re-

view
 of the appropriateness of such 

deletions is required. 
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